Case 2:06-cv-03217-PGS-RJH  Document 3-2  Filed 07/19/2006 Page 1 of 37

UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY

ALBANIAN ASSOCIATED FUND
and IMAM ARUN POLOZANI, CIVIL ACTION

Plaintiffs, ‘ |

V. Case No.O o~ 32]:[ ( %3
TOWNSHIP OF WAYNE, and the MEMORANDUM IN SUPPORT
TOWNSHIP OF WAYNE OF PLAINTIFFS’ MOTION
PLANNING BOARD, FOR PRELIMINARY
INJUNCTION
Defendants.

Oral argument requested

CAWORDPRC\DOCS\Albanian\Memo ISO Motion for PI {(5).doc

RUBIN & CONNELLY
A. Michael Rubin, Esquire
1330 Hamburg Turnpike
Wayne, N.J. 07470

Tel. (973) 694-4222

Fax: (973) 694-2935

STORZER & GREENE, P.L.L.C.
Roman P. Storzer, Esquire

Robert L. Greene, Esquire

1025 Connecticut Avenue, #1000
Washington, D.C. 20036

Tel. (202) 857-9766

Fax (202) 857-9799

THE BECKET FUND FOR RELIGIOUS
LIBERTY

Derek Gaubatz, Esquire

Jared N. Leland, Esquire

1350 Connecticut Avenue, NW, Suite 605

Washington, D.C. 20036

Tel. (202) 955-0095

Fax (202) 955-0090

Attorneys for all Plaintiffs




Case 2:06-cv-03217-PGS-RJH  Document 3-2  Filed 07/19/2006 Page 2 of 37

TABLE OF CONTENTS
TABLE OF AUTHORITIES ... oooeoeeoeeeereeeeeeeeeeeeeseeeessrssssssssssssssssssesesesseessoes v
INTRODUCTION oo 1
LEGAL STANDARD ON PRELIMINARY INJUNCTION .........oooovoeeo.. 3
STATEMENT OF FACTS......occceevermreessseesssreesssesesssseesesseememssemmmseesesssssssssesses 5
ARGUMENT......coocoooeisseeessseeeeeseeeeesereessesesssssessesmmesssesesssseesssseeesseeeseeeseeesseee 15

I8 THE ALBANIAN MOSQUE HAS A LIKELIHOOD OF SUCCESS
ON THE MERITS OF ITS CONSTITUTIONAL AND
STATUTORY CLAIMS. .....cortiitirerrerntrieeeeneseresssssreseesesans 15

1. The Township’s Actions Burden the Albanian Mosque’s
Religious Exercise in Violation of the First Amendment,
RLUIPA and the New Jersey Constitution. ................... 16

A.  Strict scrutiny is applicable to the Township’s
ACHONS. vttt snssrs s sans 16

i. Courts analyzing the taking of religious property
consistently apply the strict scrutiny standard
under the Free Exercise Clause. ................ 16

.  Strict scrutiny applies under the Free Exercise
Clause because Defendants’ actions burden the
Albanian Associated Fund’s religious exercise
pursuant to a “system of individualized
ASSESSMENES.” ..ocuiiieirreeeirrecensanrresererreesnnns 20

iii.  Strict scrutiny applies under the Free Exercise

Clause because Defendants’ actions are not
“neutral laws of general applicability.” .....27

CAWORDPRODOCS\Albanian\Memo ISQ Motion for P (5).doc

ii




Case 2:06-cv-03217-PGS-RJH  Document 3-2  Filed 07/19/2006 Page 3 of 37

iv.  Strict scrutiny applies under the Free Exercise
Clause because this case involves “hybrid
TR, it 29

V. Strict scrutiny applies under RLUIPA
§ 2(8). eeirerietnine e 31

vi.  Strict scrutiny applies under N.J. Constitution Art.

B.  Under the First Amendment’s Free Exercise Clause, Any
Burden on Religious Exercise—Whether Substantial or
Not, Is Subject to Strict Scrutiny Review If the
Regulation at Issue Is Not Neutral or Generally
Applicable. ... 34

C.  Taking the Albanian Mosque’s Property Will
Substantially Burden Its Religious Exercise........ 36

D.  Defendants lack any compelling interest in burdening the
Albanian Mosque’s religious exercise. ................ 48

E.  Defendants have less restrictive alternatives available to
meet any interest without destroying the Albanian
Mosque’s plans for an adequate place of worship.51

2. The Township’s Actions Discriminate Against the Albanian
Mosque in Violation of the Free Exercise Clause, the Equal
Protection Clause, RLUIPA, 42 U.S.C. § 2000cc(b)(2),
Equivalent Protections of the New Jersey Constitution, and the
New Jersey Law Against Discrimination. ..........cce..c..... 53

3. The Planned Condemnation of the Albanian Mosque’s Property
Violates the Takings Clause of the Fifth Amendment...56

II.  THE ALBANIAN MOSQUE WILL BE IRREPARABLY INJURED
WITHOUT ISSUANCE OF THE INJUNCTION. .......ccocennune. 58

1. THE BALANCE OF HARMS TIPS IN FAVOR OF THE
ALBANIAN MOSQUE......c.oooiiiicnrcrreenrernnesse s 60

CAWORDPRO\DOCS\Albanian\Memo 180 Motion for P1 (5).doc iii




Case 2:06-cv-03217-PGS-RJH  Document 3-2  Filed 07/19/2006 Page 4 of 37

IV. AN INJUNCTION PREVENTING THE TOWNSHIP FROM
TAKING THE ALBANIAN MOSQUE’S PROPERTY SERVES
THE PUBLIC INTEREST. ..o 61

CONCLUSION ...ttt ettt seeecsssesesesassssssssssesssssasassasssssasesssssossanas 63

CAWORDPRO\DOCS Albanian\Memo 1SO Motion for PI (5).doc iv



Case 2:06-cv-03217-PGS-RJH  Document 3-2  Filed 07/19/2006 Page 5 of 37

TABLE OF AUTHORITIES
CASES
99 Cents Only Stores v. Lancaster Redev. Agency, No. 00-CV-7572, 2001 WL
811056 (C.D. Cal. June 26, 2001) ......ccocvvmriieniririreeesreseieeeeeeenereeeseeseeeenens 56, 57
Adams v. Freedom Forge Corp., 204 F.3d 475 (3d Cir. 2000)........cccovvvererrereerene. 3
Alaska ex rel. v. Native Village of Venetie, 856 F.2d 1384 (9th Cir. 1988)............ 61
Alpine Christian Fellowship v. Cy. Comm'rs of Pitkin, 870 F. Supp. 991 (D. Colo.
LOOA) ettt et ene s rene 25,42
Al-Salam Mosque Fdn. v. Palos Heights, 2001 WL 204772 (N.D. IlL.)................. 24
American Civil Liberties Union v. Reno, 929 F. Supp. 824 (E.D. Pa. 1996), aff'd,
Reno v. American Civil Liberties Union, 521 U.S. 844 (1997).uvveeverevererrnen. 61, 62
Bd. of Zoning Appeals v. Schulte, 172 N.E.2d 39 (Ind. 1961).....covmeererererernnee. 62
Beal v. Stern, 184 F.3d 117 (2d Cir. 1999) ..ot e sae s sss et s 4
Bethlehem Evangelical Lutheran Church v. City of Lakewood, 626 P.2d 668 (Colo.
LOBLY ettt e bbbt b e e e ne e e s anaees 45
Blackhawk v. Pennsylvania, 381 F.3d 202 (3d Cir. 2004)....c.coeeeeereverecnriinenns 21,30
Brown v. Borough of Mahaffey, Pa., 35 F.3d 846 (3d Cir. 1994)....ccccovevveevvrenenene. 34
Burlington Assembly of God Church v. Zoning Bd. of Adjustment Tp. of Florence,
570 A.2d 495 (N.J. Super. 1989) .....ovoveeeeireeeeeceerevesrere s tansnseens 33,34, 36, 41
Cam v. Marion County, 987 F. Supp. 854 (D. Or. 1997)...ccoieerireeeirererirreenn 24, 56
Casino Reinvestment Dev. Auth. v. Banin, 727 A.2d 102 (N.J. Super. 1998)........ 57
Castle Hills First Baptist Church v. City of Castle Hills, 2004 WL 546792 (W.D.
Tex. Mar 17, 2004) ....ovveieeeeeeerecee et e ses b s e b s st ses s e s 25
Cheema v. Thompson, 67 F.3d 883 (9th Cir. 1995) ...ccccveveeeeeenereeeeeeereeeeee v, 51
Child Evangelism Fellowship of New Jersey, Inc. v. Stafford Tp. School Dist., 233
F. Supp. 2d 647 (D.INJ. 2002) ..ot cserecvssress s snessneses 61
Church of the Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520
(1993 )ttt ettt sttt se e ne e e ro s e b s 21, 28,45
City of Atlantic City v. Cynwyd Investments, 689 A.2d 712 (N.J. 1997).....ccou..... 58
City of Boerne v. Flores, 521 U.S. 507 (1997) ..coourrervrvrvvisrenrneririieseeens 21,25,29
City of Cleburne v. Cleburne Living Center, 473 U.S. 432 (1985) ..ccovvvevvverernan 54
City of Eastlake v. Forest City Entreprises, Inc., 426 U.S. 668 (1976)......ceeven.... 31
City of Philadelphia v. One Reading Center Associates, 143 F. Supp. 2d 508 (E.D.
Pa. 2001) oo et ee e s e s nenan 59
Civil Liberties for Urban Believers v. City of Chicago, 342 F.3d 752 (7™ Cir. 2003)
.............................................................................................................................. 23
Congregation Beth Yitzchok of Rockland, Inc. v. Town of Ramapo, 593 F. Supp.
655 (S.DUNY. 1984) ..ottt en e s eee e erasaer s bbb e borens 51

CAWORDPRO\DOCS \Albanian\Memo ISO Motion for PI (3).doc v




Case 2:06-cv-03217-PGS-RJH  Document 3-2  Filed 07/19/2006 Page 6 of 37

Congregation Kol Ami v. Abington Tp., __ F. Supp. 2d __, 2004 WL 1837037

(E.D.Pa. Aug. 17, 2004).....cccciveiieiiieesieeeee e eteenerc st e ssee et eseessmsenaen 25, 40
Congregation Kol Ami v. Abington Tp., 309 F.3d 120 (3d Cir. 2002) ......cccvvrrvenn. 53
Corporation of Presiding Bishop of Church of Jesus Christ of Latter-Day Saints v.

City of West Linn, 86 P.3d 1140 (Or. App. 2004) ...o.voovererererieeeeeeecreceer e 24
Cottonwood Christian Center v. Cypress Redevelopment Agency, 218 F. Supp. 2d

1203 (C.D. Cal. 2002)....cmiiiirieiecrreeinresiiireeesiessese s s cesaesese s eeeseens 17,44, 55
DiLaurav. Ann Arbor Charter Tp., 30 Fed. Appx. 501 (6" Cir. 2002) ........... 24,41
Elrodv. Burns, 427 U.8. 347 (1976)...ccoveivreriiireericrieirisestieeeseresirssessesscssssnnns 4,58
Employment Division v. Smith, 494 U.S. 872 (1990)......cecevevnreveermrirereeeernnes passim
Episcopal Student Foundation v. City of Ann Arbor, 341 F. Supp. 2d 691 (E.D.

MICH. 2004 ) ... crreesrent et eee e ae e s eea e e se s s bbb e saee s sasassrenen 25
Farhi v. Commissioners of Borough of Deal, 499 A.2d 559 (N.J. Super. 1985)....33
First Covenant Church of Seattle v. Seattle, 840 P.2d 174 (Wash. 1992).............. 25
Forum for Academic and Institutional Rights v. Rumsfeld, 390 F.3d 219 (3d Cir.

2004 ..ot et e e en e et b eenere e e bennares 4, 58, 61
Freedom Baptist Church v. Township of Middletown, 204 F. Supp. 2d 857 (E.D.

Pa. 2002) .ottt ettt panan 22,32
Gonzales v. O Centro Espirita Beneficente Uniao Do Vegetal, No. 04-1084, 546

US. 126 S, Ct. 1211 (2006).cciiieiieieeeericeeeseeeieeeeireereeeerssess e ens e 49
Greater Bible Way Temple of Jackson v. City of Jackson, Civ. No. 01-003614, slip

op. (Mich. Cir. Ct. Feb. 25, 2003) .....ccciiiririirneiinrreniesennsseenssesssnresssseesssenes 24
Green v. Philadelphia, 2004 WL 1170531 (E.D. Pa. May 26, 2004)..................... 29
Grove v. City of York, Penn., 342 F. Supp. 2d 291 (M.D. Pa. 2004)......cccerecvrrennt 29
Guru Nanak Sikh Society of Yuba City v. County of Sutter, 326 F. Supp. 2d 1140

(E.D. Cal 2003) .coveiicciceeesreeeereresestsssss s sssssnnssssassssesssssssssnsens 25,38, 40,47
Hale O Kaula v. Maui Planning Comm’n, 229 F. Supp. 2d 1056 (D. Haw. 2002) 25
Hartmann v. Stone, 68 F.3d 973 (6th Cir.1995)....cc e sveseeenen 35
Hawaii Housing Auth. v. Midkiff, 467 U.S. 229 (1984 )......cvviereeceee e 56
In re Four Three Oh, Inc., 256 F.3d 107 (3d Cir. 2001).....coecereireeceeirieereereereeneas 62
In re Roman Catholic Archbishop of Portland of Oregon, 335 B.R. 842 (D. Or.

20035) 1ot et b e et st e s s nesa e benranns 40
Islamic Center of Mississippi v. City of Starkville, 840 F.2d 293 (5th Cir,

TOBRY vtttk e e e e bbb sa b et ns 53,55
Jesus Center v. Farmington Hills Zoning Bd. of Appeals, 544 N.W. 2d 698 (Mich.

ADD. 1996} .ottt eens 41
Kelo v. City of New London, Conn., 125 §. Ct. 2655 (2005)...ccoeueevvreererennne. 23,27
Kings Wharf Island Enterprises, Inc. v. Rehlaender, 1996 WL 219356 (Terr. V.1.

TOT6) .oorrriict et sttt bt bbb e e er s eb et ae s s 59

Korean Buddhist Dae Won Sa Temple v. Sullivan, 953 P.2d 1315 (Haw. 1998)...24

CAWORDPRO\DOCS \Albanian\Memo ISO Motion for PI (5).doc vi




Case 2:06-cv-03217-PGS-RJH  Document 3-2  Filed 07/19/2006  Page 7 of 37

Lakewood, Ohio Cong. of Jehovah’s Witnesses v. City of Lakewood, 699 F.2d 303

(6" CiE. 1983) .cvvevvveveecrcresmseseneesesessssessssssssesesessstsssssssssesessssssssssses oo 23
Living Water Church of God, 384 F. Supp. 2d 1123 (W.D. Mich. 2005) ........ 42, 47
Midrash Sephardi, Inc. v. Town of Surfside, 366 F.3d 1214 (11th Cir. 2004) ....... 23
Oblates of St. Joseph v. Nichols, Civ. No. 01-2349, slip op. (E.D. Cal. Apr. 26,

2002) ittt s b b n b bt era et srsneansees 25
Order of Friars Minor of the Province of The Most Holy Name v. Denver Urban

Renewal Auth., 527 P.2d 804 (Colo. 1974) .coveeeeeeeeeeeeeeeeeeeeeee e 20, 52
Pillar of Fire v. Denver Urban Renewal Auth., 509 P.2d 1250 (Colo.

1973 ) ettt sttt ettt e e e a e ns e nas 20, 48, 52
Rector, Wardens, and Members of Vestry of St. Bartholomew’s Church v. City of

New York, 914 F.2d 348 (2d Cit. 1990)..c.ccciereirrrreneeiereserereieeeee e eee e eeaeseens 17
S. Camden Citizens in Action v. N.J. Dep’t of Envtl. Protection, 274 F.3d 771 (3d

CIE 2001 ) ceiiiiiiriereieeecieseetneee s ee e s s eas e se s st e bt b b erasbsnsbesressbenenssresenis 3
Schad v. Borough of Mount Ephraim, 452 U.S. 61 (1981)..ccveeeiiircreeeeeseeenerenns 46
Second Baptist Church of Leechburg v. Gilpin Tp, Pennsylvania, 2004 WL

2958291 (3d Cir. Dec. 16, 2004) .......cooivierriereisrenisirsisssinsessssesesssnnsessssssssssnssevens 37
Shepherd Montessori Center Milan v. Ann Arbor Charter Tp., 675 N.W.2d 271

(Mich. App. 2003)..cuiuieieiieieriieeesieeeeeese st eere e ereeesone erreereseesrroae e ranreseearasaes 24
Sherbert v. Verner, 374 U.S. 398 (1963) ..cccceverererereeiiireeeeeveeeeee e, 20, 51
Shrum v. City of Coweta, Oklahoma, 449 F.3d 1132 (10™ Cir. June 8, 2006)........28
Society for Ethical Culture in City of New York v, Spatt, 416 N.Y.S.2d 246 (App.

Div. I DEPt. 1979)..ciiiciireeiieeeiiineiierereeessresesee et eseesesesne s sessassssnsesssesesaesassosas 45
Southwestern Ill. Devel. Auth. v. Nat’'l City Envtl., 768 N.E.2d 1 (IIL. 2002)........ 56
Sts. Constantine & Helen Greek Orthodox Church, Inc. v. City of New Berlin, 396

F.3d 895 (7™ Ct. 2005)..0..cmeeieeoeeeeee e seeeesseeesesesesrseensssesenesee 26,47
Tenafly Eruv Ass 'n v. Borough of Tenafly, 309 F.3d 144 (3d Cir. 2002)........ Ppassim
The Church of the Hills of the Township of Bedminster v. Township of Bedminster,

2006 WL 462674 (D.N.J. Feb. 24) (Chesler, J.).cccccoevernriieceeieeeeceeeeeeeeeeeae 22
Thomas v. Anchorage Equal Rights Comm'n, 165 F.3d 692 (9th Cir. 1999), vacated

on other grounds, 220 F.3d 1134 (9th Cir. 2000)......cccerverrrmrrrrrereinneeresesssennnns 30
Thompson v. Consolidated Gas Corp., 300 U.S. 55 (1937) cceeereveveveeeerrceereeene 56
Tranv. Gwinn, 554 S.E.2d 63 (Va. 2001 }..ecvececeeieceerere e sesresiorsnssnsseenes 23
US. v. Frame, 885 F.2d 1119 (3d Cir. 1989) ....cceecvrirveiineereireenrereneneenereeneensereeeas 56
U.S. v. Grassie, 237 F.3d 1199 (10th Cir. 2001), cert. denied, 533 U.S. 960 (2001)

.............................................................................................................................. 32
Udell v. Haas, 21 N.Y.2d 463, 235 N.E.2d 897 (1968)...ccceireerererreeerrecreeeeenn, 31
United States v. Maui County, 298 F. Supp. 2d 1010 (D. Haw. 2003)......cccoevevee. 24
Westchester Day School v. Village of Mamaroneck, 280 F. Supp. 2d 230 (S.D.N.Y.

2003), vacated on other grounds, 386 F.3d 183 (2d Cir. 2004).................... 24,42

CAWORDPRO\DOCS\Albanian\Mermno [SC Motion for PI (5).doc

vii




Case 2:06-cv-03217-PGS-RJH  Document 3-2  Filed 07/19/2006  Page 8 of 37

Westchester Reform Temple v. Brown, 239 N.E.2d 891 (N.Y. 1968)......c..cceeu...... 33
Wisconsin v. Yoder, 406 U.S. 205 (1972) oot senene e 51
STATUTES
NS A COnst. ATt 13 et ere et sesre s b e et o sbe e enrens 18
Religious Land Use and Institutionalized Persons Act of 2000 (“RLUIPA™), 42
U.S.C. § 2000CC @f S€G «vervvveirerirriirecieririenriesiesssessssssssssesssssnssesnsssssssenes passim
TOWNSHIP OF WAYNE CODE § 129-36....ccueiiviiiriiirciiecirine et seeense s s s s 50
TOWNSHIP OF WAYNE CODE § 129-42(A) c..oveiivieiirreeirirnreeeneeeesere e nesesseenens 26
U.S. CONST. aMeNd. L....occouieiiiireiecices e et srs s ecasns s s vens passim
U.S. CONST. amMENd. V...oiiiiiiiiieissteeeer e etsss et s s sressaareserenssssessessssbasssasasnns 56
OTHER AUTHORITIES
LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW § 5-16 (3d ed. 2000)......28

CAWORDPRO\DOCS\Albanian\Memo ISO Motion for PI (3).doc

viil




Case 2:06-cv-03217-PGS-RJH  Document 3-2  Filed 07/19/2006 Page 9 of 37

- INTRODUCTION

In its zeal to prevent the Albanian Associated Fund, Inc. (the “Albanian
Mosque” or the “Mosque”)’ from building a mosque in Wayne Township, the
Township first unreasonably delayed its land development application for three
and a half years in a discriminatory fashion, and now is attempting to seize the
Mosque’s property. The Mosque has a desperate need to use its property for
worship and other religious activity. Furthermore, the Mosque is permitted by
right to build a place of worship on its land, according to the regulations of the
specific zoning district at issue. It is merely being prevented from doing so based
on the burdensome, unreasonable and discriminatory actions of the Township—
and now the Township is trying to take its property.

The Mosque moves this Court to enjoin the Defendants from seizing its
property. No harm can come to the Township by waiting for resolution of the
Mosque’s claims; its purported interest to maintain open space will not be harmed
by temporarily preventing it from acquiring the Property. Moreover, this use of
condemnation power offends three distinct sets of Federal and State rights. First,
taking property that will be used for religious exercise—and therefore preventing
religious exercise—"‘substantially burdens” that religious exercise in violation of

the First Amendment, the New Jersey Constitution and RLUIPA, 42 U.S.C.
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§ 2000cc(a). Second, taking the Mosque’s property in order to satisfy the
objections of local residents that are based on anti-Muslim anirﬁus discriminates
against the Mosque in violation of the First and Fourteenth Amendments, the New
Jersey Constitution, RLUIPA, 42 U.S.C. § 2000cc(b)(2), and the New Jersey Law
Against Discrimination. Finally, satisfying the hostile motivations of the local
community opposition is not a legitimate public purpose, and thus the taking
offends the Fifth Amendment. Thus, the Mosque has a strong likelihood of
success on the merits of its claims,

The other elements for a preliminary injunction are also easily met here.
These constitutional and statutory violations constitute, by definition, irreparable
harms. Monetary damages would not suffice to remedy losing this property to the
Township for three reasons: (1) as the Supreme Court has stated, any deprivation
of First Amendment rights is considered legally an irreparable injury; (2) because
real property is unique, there is no adequate remedy at law providing redress for
such a taking; and (3) because the taking of the Mosque Property could begin at -
any time. The balance of harms tips decisively in favor of the Mosque, and
preventing Defendants from acting unconstitutionally would serve the public
interest, as well as preserving the status quo pending final resolution on the merits.

The issues presented to the Court are ripe for review: The Defendants have

' The Mosque is nonprofit religious corporation.
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