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The County has moved to exclude evidence that would support Redwood’s claim for
damages relief on the grounds that (1) RLUIPA does not provide for damages; (2) Measure D
has caused Redwood no harm, in diminution of value or otherwise; (3) Redwood may not show
that it was harmed by the increase in building costs caused by the denial; (4) the costs of the.
CUP application process are wholly unrecoverable. As explained below, these various motions
should be rejected — the first and third in their entirety, and the remaining two in substantial

part.

L RIUIPA’s Provision for “Appropriate Relief” Encompasses the Possibility of
Damages, and Redwood Is Entitled to Produce Evidence at Trial That Such a
Remedy Is “Appropriate” in This Case.

RLUIPA Section 4(a) provides for “appropriate relief” against governments that violate
the statute. 42 U.S.C. § 2000cc-2(a). The text, context, and legislative history of the Act all
indicate that “appropriate relief” includes, among other things, damages relief; that reading of
the statute does not even generate constitutional issues, least of all a constitutional violation.
Accordingly, the Court should reject the motion to exclude evidence of damages as a remedy to
the County’s RLUIPA violations.

It is a familiar canon of statutory construction that “[i]ln the absence of contrary
indication, we assume that when a statute uses...a term [of art], Congress intended it to have its
established meaning.” See, e.g., McDermott v. Wilander, 498 U.S. 337, 342 (1991). The term
“appropriate relief” has a well-established meaning summed up in the Supreme Court’s seminal
decision in Franklin v. Gwinnett County Public Schools, 503 U.S. 60, 66 (1992). There, the
Court defined “appropriate relief” under Title IX to include monetary damages, id. at 76, based
on the federal courts’ traditional authority to fashion broad remedies for violations of federally
guaranteed rights. Id. at 66; see also id. at 70-71 (“The general rule, therefore, is that absent
clear direction to the contrary by Congress, the federal courts have the power to award any
appropriate relief in a cognizable cause of action brought pursuant to a federal statute.”);
School Comm. of Town of Burlington, Mass. v. Dept. of Educ. of Mass., 471 U.S. 359, 369
(1996) (defining “appropriate” relief to include compensatory damages); Reich V.

Cambridgeport Air Systems, Inc., 26 F.3d 1187, 1191 (1% Cir. 1994) (construing “all
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appropriate relief” to include monetary damages and other forms of relief).

Congress’ use of the term of art “appropriate relief” in RLUIPA, enacted against the
backdrop of Franklin and Burlington, can only mean that Congress intended monetary damages
to be one of the remedies available to successful RLUIPA plaintiffs. Indeed, it would be
especially ironic if Congress’ use of a term of art that underscores the breadth of available
relief prompted the courts instead to narrow the scope of that relief.

Such a narrow interpretation of “appropriate relief” would be still less appropriate in
light of other statutory provisions of RLUIPA. Section 4(f) grants the United States authority
to enforce the provisions of the Act by “an action for injunctive or declaratory relief.” 42
U.S.C. § 2000cc-2(f). Congress knew how to limit available relief only to declaration and
injunction, and even did so in another part of the Act, preferring instead broader language to
describe the relief available to private plaintiffs. Agrawal v. Briley, 2006 WL 3523750 (N.D.
I, Dec. 6, 2006) (“Had Congress intended in § 2000cc-2(a) to limit relief available to
individuals to injunctive or declaratory relief, Congress could have used the same language it
used in § 2000cc-2(f).”).

Moreover, Section 5(g) expressly calls for the construction of the Act that is most
protective of religious exercise. 42 U.S.C. § 2000cc-3(g) (“This Act shall be cons&ued in favor
of a broad protection of religious exercise, to the maximum extent permitted by the terms of
this Act and the Constitution.”). And construing “appropriate relief” to encompass damages
serves that purpose in various ways. To pick just one example, the land-use process — and the
subsequent litigation process — often take so long to complete that religious institutions face a
high risk of either losing their lease or being forced to resell the property at issue. This would
moot injunctive relief and, if damages were unavailable, the entire case. Thus, the absence of
damages would create a perverse incentive for municipalities to drag out the CUP and litigation
process for as long as possible, with the hope that an applicant will eventually lose the land,
and with it, their entire cause of action.

Although Congress’ use of a term of art that encompasses damages, particularly in the

context of other reinforcing statutory provisions, provides sufficient clarity about Congress’
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intent to allow for damages, RLUIPA’s legislative history provides additional confirmation.
The detailed analysis of RLUIPA’s provisions included in the Congressional Record states that
the remedy provisions “track RFRA, creating a private cause of action for damages, injunction,
and declaratory judgment, and creating a defense to liability, and providing for attorneys' fees.”
146 Cong. Rec. E1563-01, 2000 WL 1369378 (Sept. 21, 2000) (emphasis added). Legal
analysis presented to both the House and Senate committees that passed RLUIPA confirms this
construction: “appropriate relief includes declaratory judgments, injunctions and damages.”
Religious Liberty Protection Act: Hearing on H.R. 1691 Before the Subcomm. on the
Constitution of the House Comm. on the Judiciary, 106th Cong,., 1** Sess., No. 62-491, at 219
(May 12, 1999); Issues Relating to Religious Liberty Protection, and Focusing on the
Constitutionality of a Religious Protection Measure: Hearing Before the Senate Comm. on the
Judiciary, 106™ Cong., 1* Sess., No. 106-689 (June 23 and Sept. 9, 1999) (statement of
Douglass Laycock, McKean Young Regents Chair in Law at The University of Texas at
Austin) (“Senate Hearing”). Reading “appropriate relief” not to include damages would
contravene this Congressional intent.

These various indications of legislative intent have served as the basis for the two most
comprehensive discussions of damages under RLUIPA to date, Daker v. Ferrero, 2006 WL
346440 (N.D. Ga., Feb. 13, 2006), and Agrawal v. Briley, 2006 WL 3523750 (N.D. Ill., Dec. 6,
2006). In Daker, the court concluded that “[h]ad Congress intended the relief available under
RLUIPA to be limited to that of an equitable or declaratory character, it could have easily said
so. But instead, Congress chose to provide for ‘appropriate relief,” and [this] Court discerns no
basis in the statute to declare all monetary awards categorically ‘inappropriate’....” 2006 WL
346440, at *9. In Agrawal, the court similarly rejected the argumenf “that Congress’s failure to
explicitly provide for money damages meant that damages were unavailable,” concluding
instead that “there is no sound reason why ‘appropriate relief’ should, on its face, exclude
damages.” 2006 WL 3523750, at *10. Several other courts have allowed RLUIPA damages
claims with less detailed discussion, including in the land-use context. See, e.g., Chase v. City

of Portsmouth, 428 F. Supp. 2d 487 (E.D. Va. 2006); Maranatha High School v. City of Sierra
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Madre, 2003 WL 25338413 (C.D. Cal., Mar. 12, 2003).!

Finally, the availability of damages is in keeping not only with RFRA, but with claims
under 42 U.S.C. § 1983 for analogous constitutional violations. See Senate Hearing, supra
(“This section should be read against a large body of federal law on remedies and immunities
under other civil rights legislation.”). Particularly in light of this broader context, RLUIPA
should be read to provide the same remedies as available under § 1983, including damages.
See Agrawal, 2006 WL 3523750, at *11 (finding it “unlikely that Congress, in attempting to
provide greater protection for religious freedom than was available under the First Amendment,
would simultaneously subject regulations to stricter scrutiny but deny relief that had
traditionally been available.”). See also Jama v. INS, 343 F. Supp. 2d 338, 374-75 (D.N.J.
2004) (similar regarding RFRA).

Perhaps out of recognition that its statutory argument against the availability of
damages is weak, the County attempts to argue against them as a matter of constitutional
avoidance. MIL No. 8, at 1 n.1. Notably, the County cites not a single case in which a court
declined to award damages under RLUIPA on this rationale. The County attempts to conceal
this deficit with overblown rhetoric to the effect that the sky would fall if damages were
allowed. See MIL No. 8, at 2 (allowing damages would turn RLUIPA into “an engine that
annihilates every governmental interest that comes into conflict with religious exercise”); id. at
3 (“RLUIPA’s constitutionally mandated balance would become a thing of the past” if damages
were allowed); id. at 4 (“zoning authorities...faced with the threat of damages...would feel
compelled to give preferences to religious institutions”); id. (allowing damages would render
RLUIPA a “trump card that religious organizations can play in any zoning procedure”). But

damages have been allowed in some RLUIPA land use cases, see supra, and there is no

! See also Gainer v. Cooper, 2006 WL 2946061 (S.D. Ga., Oct. 13, 2006) (permitting First Amendment
and RLUIPA claims for monetary damages to go forward), 2006 WL 3307146 (adopting magistrate’s report);
Ghashiyah v. Wisconsin Dept. of Corrections, 2006 WL 2845701 (E.D. Wis., Sept. 29, 2006) (suggesting punitive
damages are available under RLUIPA); Price v. Caruso, 451 F.Supp.2d 889, 895 (E.D. Mich. 2006) (dismissing
injunctive and declaratory claims as moot, but allowing damages claim under RLUIPA to go forward).
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evidence that the County’s dire predictions have been realized, in those cases or others since.’
Indeed, the County itself has been well aware of Redwood’s damages claim at least since this
suit was filed, and the availability of that relief plainly has had no effect even on its willingness
to come to the negotiation table; if the County is so terrified, it conceals its fear well.

One reason that there simply is no terror effect based on availability of damages along
the lines of the County’s speculation is that Redwood (and other RLUIPA land use plaintiffs)
can already obtain damages under Section 1983 for conduct by zoning officials that is similar,
if not exactly the same. RLUIPA largely restates, and to a limited extent expands, existing
constitutional protections under the Free Exercise, Establishment, Free Speech, and Equal

Protection Clauses of the First and Fourteenth Amendment.®> See Freedom Baptist Church v.

2 The County’s discussion of certain RLUIPA cases, see MIL No. 8, at 1 n.3, leaves the impression there is

more doubt about the availability of damages than the cases really indicate. The district court in Guru Nanak
allowed a claim for nominal damages. Guru Nanak Sikh Soc’y of Yuba City v. County of Sutter, 326 F. Supp. 2d
1140, 1162 (E.D. Cal. 2003) The Court did deny a claim for compensatory damages, but that claim was limited
only to the application deposit of $1,938.93. Id. The Court did not find that such a modest cost actually added to
the burden on the plaintiffs’ religious exercise (compensable on a “substantial burden™ theory), or find that those
costs were applied differentially (compensable on an “equal terms” theory) or unreasonably (compensable on an
“unreasonableness” theory). See infra Section IV. The Cottonwood court did not issue damages relief or
otherwise discuss damages, but the opinion was issued on a motion for preliminary injunction, where damages are
not a question. Cottonwood Christian Center v. Cypress Redevel. Agency, 218 F. Supp. 2d 1203, 1229 (C.D. Cal.
2002). And the one case indicating that damages do not “appear” to be available under RLUIPA, Boles v. Neet,
402 F. Supp. 2d 1237, 1241 (D. Colo. 2005), is a prison case, where there is an additional overlay of immunities
from damages under the Eleventh Amendment and the PLRA, neither of which apply in the land-use context.

3 Although RLUIPA does extend beyond existing First and Fourteenth Amendment jurisprudence in some
particular areas, they are not the three areas the County identifies. See MIL No. 8, at 3-4.

First, although it is true that RLUIPA’s definition of “religious exercise” is different from RFRA’s
original definition, it is the same as the constitutional definition under the Free Exercise Clause. In fact, RLUIPA
changed the definition precisely to comply with and reinforce the Supreme Court’s admonition to avoid assessing
the centrality of religious beliefs within a system. Compare Hernandez v. Comm’r, 490 U.S. 680, 699 (1989) (“It
is not within the judicial ken to question the centrality of particular beliefs or practices to a faith”), with RLUIPA
§ 8(7)(A) (“The term ‘religious exercise’ includes any exercise of religion, whether or not compelled by, or
central to, a system of religious belief.”). See also See Kreisner v. San Diego, 1 F.3d 775, 781 (9th Cir. 1993)
(same, citing Hernandez). In any event, RLUIPA amended RFRA’s definition of “religious exercise” so that the
two are now identical. See 42 U.S.C. § 2000bb-2(4).

Second, the requirement to show “least restrictive means” as part of the “strict scrutiny” analysis is
similarly excerpted directly from the Supreme Court’s own Free Exercise decisions. Thomas v. Review Bd. of
Indiana, 450 U.S. 707, 718 (1981) (“The state may justify an inroad on religious liberty by showing that it is the
least restrictive means of achieving some compelling state interest.”) (emphasis added). See also Warsoldier v.
Woodford, 418 F.3d 989, 998-99 (9™ Cir. 2005) (applying “least restrictive means” element of strict scrutiny test
by reference to existing First Amendment jurisprudence).

Third, as the Ninth Circuit has recognized, Smith left open two exceptions to the general rule that
substantial burdens applied pursuant to neutral and generally applicable laws trigger only rational basis scrutiny:
where the burdens are applied pursuant to a “system of individualized assessments,” or implicate “hybrid rights.”
See American Friends Serv. Comm. Corp. v. Thornburgh, 951 F.2d 957, 960-61 (9th Cir. 1991) (discussing “two
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Township of Middletown, 204 F. Supp. 2d 857, 868-71 (E.D. Pa. 2002) (discussing parallel
constitutional protections restated or approximated in various provisions of RLUIPA Section
2). See also Bd. of Trustees of Univ. of Ala. v. Garrett, 531 U.S. 356, 365 (2001) (“Congress is
not limited to mere legislative repetition of this Court’s constitutional jurisprudence,” but may
also prohibit “a somewhat broader swath of conduct.”). The County’s suggestion that zoning
officials will begin doling out unwarranted favors to religious institutions out of fear — simply
because RLUIPA makes damages available for the small increment of zoning conduct that
RLUIPA prohibits but the constitution does not — is as implausible as it is unsupported and
should simply be rejected.

In any event, such deterrence would not even threaten to violate the Establishment
Clause. Even if the damages increment did somehow tend to deter zoning officials from
treading as closely to the constitutional line in denying permits to assemble for worship and
religious instruction, then RLUIPA will have dorne its job under the Enforcement Clause, not
failed in it under the Establishment Clause. See City of Boerne v. Flores, 521 U.S. 507, 518
(1997) (“Legislation which deters or remedies constitutional violations can fall within the
sweep of Congress’ enforcement power even if in the process it prohibits conduct which is not
itself unconstitutional....”) (emphasis added). The Establishment Clause should not be read so
aggressively that people and groups cannot benefit from the deterrence of Enforcement Clause
legislation simply because they are religious, or because the rights they assert involve religious
exercise. See Cutter v. Wilkinson, 544 U.S. 709, 724 (2005) (rejecting the proposition that
“giving greater protection to religious rights than to other constitutionally protected rights”
violates the Establishment Clause). See also Employment Div. v. Smith, 494 U.S. 872, 877
(1990) (“The government may not...impose special disabilities on the basis of religious views

or religious status”). In sum, there is not only no Establishment Clause violation, there is not

exceptions” to general rule of Smith). See also Axson-Flynn v. Johnson, 356 F.3d 1277, 1294 (10th Cir. 2004)
(same).

Because none of these three features of the Act represents a departure from existing Free Exercise
jurisprudence, the Court should reject any suggestion that they somehow “place a heavy thumb on the scales” in
favor of free exercise rights (legitimate though that would be). MIL No.8, at 3.
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even an Establishment Clause issue.’
Even if the availability of damages under RLUIPA would generate constitutional issues

under the Establishment Clause — and it does not at all — the Court must address (and reject)

those constitutional issues, rather than simply avoid them. Under NLRB v. Catholic Bishop,

440 U.S. 490 (1979), when a court finds that a certain statutory interpretation would generate a
constitutional issue, that does not end the analysis, but instead calls for a second inquiry:
whether Congress’ intent nonetheless mandates the interpretation that generates the
constitutional issue. See id. at 504. Here, the answer to that question is yes. Congress has
made clear that it intends for courts to construe RLUIPA “in favor of a broad protection of
religious exercise, to the maximum extent permitted by the terms of this Act and the
Constitution,” leaving no room for constitutional avoidance. RLUIPA § 5(g). If the
Constitution allows an interpretation that “favor[s] of a broad protection of religious exercise,”
then the interpretation must be allowed, even if it might generate constitutional issues; of
course, if the interpretation results in a constitutional violation, then it is forbidden. But in light
of Section 5(g), Congress’ intent is clear that nothing short of an actual constitutional violation
can defeat a protective interpretation. Accordingly, if allowing damages did generate
constitutional issues, the Court should address rathef than avoid those issues, and reject them as

meritless.

IL. Redwood Does Not Seek Damages for Diminution of Value Caused by
Measure D.

Redwood has already dropped its takings claim, and similarly now drops the claim that
it is entitled to compensation for the diminution of value caused by Measure D. MIL No. 8, 5-
6. Accordingly, Redwood does not intend to produce any evidence to that effect. On the other

hand, to the extent the County continues to assert “the spirit of Measure D” among its various,

4 The Court should also reject any suggestion that RLUIPA’s land-use provisions are unconstitutional, see
id at 4 n.7, as the Ninth Circuit has either rejected those challenges directly, or rejected challenges to the
indistinguishable prisoner provisions of RLUIPA. Guru Nanak Sikh Soc’y of Yuba City v. County of Sutter, 456
F.3d 978 (9th Cir. 2006) (rejecting Enforcement Clause challenge to RLUIPA Section 2(a)); Mayweathers v.
Newland, 314 F.3d 1062 (9th Cir. 2002), cert. denied, 540 U.S. 815 (2003) (rejecting Spending and Establishment
Clause, Tenth and Eleventh Amendment, and Separation-of-Powers challenges to RLUIPA Section 3). See also
Midrash Sephardi, Inc. v. Town of Surfside, 366 F.3d 1214, 1227 (11th Cir. 2004) (rejecting constitutional
challenge to RLUIPA Section 2(b)).
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