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SUMMARY AND NOTICE REGARDING ORAL ARGUMENT
Plaintiff-Appellees iInmates, taxpayers, iInmate relatives
and Americans United sought a declaratory judgment and
injunction pursuant to 42 U.S.C. § 1983, alleging that the
discretionary decision of prison officials to pay the non-
sectarian expenses on a per diem basis for each inmate who
volunteered to participate In a values based pre-release
program within the walls of the Newton Correctional Facility
violated the Establishment Clause of the First Amendment. The
Trial Court conducted a 14-day bench trial along with a site
visit, and issued a 140-page Memorandum Opinion. Both the
trial and the Opinion are necessarily fact intensive.
Defendant-Appellants are the State corrections officials
and the organization with which the Department contracted, and
are separately represented. The State requests oral argument.
Because of the novelty of the issues presented and the fact
intensive i1nquiry, thirty minutes iIs requested, to be shared

with the organizational defendants.
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STATEMENT OF SUBJECT MATTER
AND APPELLATE JURISDICTION

The District Court had jurisdiction of the initial
Complaint under 28 U.S.C 88 1331 and 1343(a)(3), as well as
supplemental jurisdiction over the state claims under 28
U.S.C. 8§ 1367(a)-. Final judgment was entered on June 5, 2006,
and a timely notice of appeal was filed. This Court has

appellate jurisdiction under 28 U.S.C § 1291.



STATEMENT OF THE ISSUES
PRESENTED FOR REVIEW

l. WHETHER THE DISTRICT COURT SHOULD HAVE APPLIED TURNER v.
SAFLEY TO THE EXERCISE OF DISCRETION BY PRISON OFFICIALS.

CASES:

Turner v. Safley, 482 U.S. 78 (1987).
Overton v. Bazzetta, 539 U.S. 126 (2003).

Washington v. Harper, 494 U.S. 210 (1990).

I1. WHETHER THE DOC”s CONTRACT WITH IFI UNCONSTITUTIONALLY
ESTABLISHES RELIGION.

CASES:

Mitchell v. Helms, 530 U.S. 793 (2000).
Agostini v. Felton, 521 U.S. 203 (1997).
Locke v. Davey, 124 S.Ct. 1307 (2004).

Daubert v Merrell Dow Pharm., Inc., 509 U.S. 579 (1993).

I11. WHETHER THE DOC”S CONTRACT WITH IFI FOSTERS EXCESSIVE
GOVERNMENT ENTANGLEMENT .

CASES:

Agostini v. Felton, 521 U.S. 203 (1997).

STATEMENT OF THE CASE

Nature of the Case and Course of Proceedings. Plaintiffs

challenged, under the Establishment Clause of the First

Amendment, the discretionary decision of prison officials to
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pay the non-sectarian costs of a values based prerelease
program within the walls of the Newton Correctional Facility
on a per diem basis for any inmate who volunteered for the
program. The Trial Court ordered Judgment for the plaintiffs,
following a 14-day bench trial and a site visit, and enjoined
the Program and ordered restitution to the state of all monies
paid. This appeal by both the Defendant State Corrections
officials and the organization with whom the State contracted
for the service, followed.

Facts: The State Defendant-Appellants adopt by this
reference the Statement of Facts of the co-Defendant-
Appellants, Prison Fellowship Ministries, and InnerChange
Freedom Initiative. Any relevant and additional facts will be
discussed within the argument which follows.

SUMMARY OF THE ARGUMENT

Plaintiffs challenged, under the Establishment Clause,
the State’s payment of non-sectarian expenses on a per diem
basis for each inmate who volunteered to participate in a
values based pre-release program located within the walls of
the Newton Correctional Facility. Since the claim arose in a
prison, the standard to be applied i1s whether the action “is
reasonably related to legitimate penological interests,”
Turner v. Safley, 482 U.S. 78, 89 (1987), which applies “to

all circumstances” . . . “even if the constitutional right




alleged to be infringed is fundamental. . . Washington v.

Harper, 494 U.S. 210, 223-4 (1990)(emphasis added). The
District Court erroneously found Turner inapplicable, in a
footnote. While lightly dismissing Turner, the Trial Court
inconsistently relied upon prison factors to find the program
unconstitutional under the Lemon v. Kurtzman, 403 U.S. 602
(1971) standard of review.

Despite the Court’s finding that “[l]nmates are not
required to participate in the InnerChange program”, the Court
erroneously found this voluntary choice was not a break In the
essential nexus between iIndoctrination and state decision-
making (Mueller v. Allen, 463 U.S. 388 (1983)) but rather
found that inmates were “coerced” because ‘“the state and
InnerChange provide incentives . . .” This crucial finding of
coercion was In error because: (1) after finding the Parole
Board gave no consideration to IFl participation, the court
concluded that somehow, someway, the Parole Board might “look
favorably” on someone who completed their programming earlier;
(2) 1nadmissible hearsay and speculative inmate testimony and
(3) an i1nadmissible expert opinion (Daubert v. Merrell Dow
Pharm., Inc., 509 U.S. 579 (1993)), were relied upon as to
what other unidentified lowa iInmates might consider an

incentive. Without the unsupportable finding of “coercion”,



the payments by the State pursuant to the voluntary choice of
the inmates to participate, are constitutional.

ARGUMENT

l. THE DISTRICT COURT FAILED TO APPLY TURNER v. SAFLEY TO
THE EXERCISE OF DISCRETION BY PRISON OFFICIALS.

Plaintiffs challenged the State of lowa’s decision to
contract on a neutral and nonexclusive basis with a faith-
based provider, InnerChange Freedom Initiative, (“IFI”) to
implement a values based pre-release program, (““the Program™)
located within the walls of the Newton Correctional Facility
(“NCF”). Plaintiffs claimed that the funding received from
the State for payment of non-sectarian expenses of the
program, on a per diem basis for each inmate who volunteered
to participate in the program, violated the Establishment
Clause of the United States Constitution.

A Prison Authorities Are Entitled to Substantial

Deference in Determining The Legitimate Goals of a

Corrections System And The Most Appropriate Means to
Achieve Them.

This case iIs not about state sponsorship or endorsement
of religion (such as in the religious monument context), nor
iIs 1t about state coercion or indoctrination of Impressionable
children (such as i1n the school prayer context). Compare
Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 305 (2000)
(emphasizing the impact of religious iIndoctrination on

“school-age children”) with Tilton v. Richardson, 403 U.S.
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672, 686 (1971) (adults attending higher education
institutions “are less impressionable and less susceptible to
religious indoctrination” than children.) See also Marsh v.
Chambers, 463 U.S. 783, 792 (1983) (“[T]he individual claiming
injury by the practice i1s an adult, presumably not readily
susceptible to religious indoctrination or peer pressure”.)
Here, the i1ssue i1s whether the lowa Department of
Corrections (““DOC”) properly exercised its discretion, 1in the

prison administration context, to contract on a neutral and

nonexclusive basis with a faith-based provider to implement a
values based pre-release program. The fact that Plaintiffs’
constitutional challenge arises iIn the prison setting 1is
significant — a significance which was lightly dismissed by
the District Court in a footnote. (Add. p. 92, n.36). As the
United States Supreme Court has frequently admonished, Courts
must

“accord substantial deference to the

professional judgment of prison

administrators, who bear a significant

responsibility for defining the legitimate

goals of a corrections system and for

determining the most appropriate means to

accomplish them.”
Overton v. Bazzetta, 539 U.S. 126, 132 (2003).

The proper standard for determining the validity of an

action claimed to infringe on an Inmate’s constitutional

rights is to ask whether the action “is reasonably related to



legitimate penological interests.” Turner v. Safley, 482 U.S.
78, 89 (1987). The Turner “reasonableness” test applies “to

all circumstances in which the needs of prison administration

implicate constitutional rights,” “even 1If the constitutional

right alleged to be infringed i1s fundamental

Washington v. Harper, 494 U.S. 210, 223-4 (1990)(emphasis
added).

Not only did the District Court err iIn its conclusion
under Lemon v. Kurtzman, 403 U.S. 602 (1971), but upon a
finding of unconstitutionality, compounded its error by
failing even to discuss the analysis required by Turner.

Had the District Court undertaken such an analysis, the
conclusion would have been that the DOC’s contract with IFI
for a values based pre-release program has a clear connection
to 1ts objective of improving public safety. IFlI was the only
respondent to the DOC’s first and second Requests for
Proposal, and one of two bidders on the third. IFI provides a
values based pre-release program at substantially lower cost
than the DOC could provide on i1ts own.

B. The Establishment Clause Is Not an Exception to
Turner.

In Overton v. Bazzetta, 539 U.S. 126, 132 (2003), the
United States Supreme Court reaffirmed that “substantial

deference must be given to prison administrators.” In Overton



the Court upheld a prison’s “severe” restriction on the family
visitation privileges of a prisoner. Here the District Court
failed to even mention the Supreme Court’s admonition “that
Turner applies to all circumstances . . .” Washington v.
Harper, 494 U.S. 210, 223-24 (1990). Washington is not even
cited. Instead, in support of its position, the District
Court cited one Eighth Circuit case and one 1994 lowa District
Court opinion. (App. p- 63, n.12) Murphy v. Missouri DOC, 372
F.3d 979 (8th Cir. 2004), never reached, (nor did i1t have to)
the issue of Turner because the Eighth Circuit panel found the
plaintiff’s Establishment Clause rights had not been violated.
Murphy, In contrast to the District Court’s characterization,
did not answer the question --- because 1t was not asked.
Plaintiffs argued to the District Court below that an
“overwhelming majority” of the lower courts that have
considered inmate Establishment Clause challenges have
declined to apply Turner. In truth, only a handful of Courts
have addressed specifically whether Turner applies to inmate
Establishment Clause challenges, and those Courts are divided
in their analysis. The few cases rejecting application of
Turner to inmate Establishment Clause claims are both contrary
to the dictates of Washington and analytically unsound.
Three Courts, Warburton v. Underwood, 2 F. Supp. 2d 206

(W.D. N.Y. 1998) and its progeny, Boyd v. Coughlin, 914 F.



Supp. 828 (N.D. N.Y. 1996), and Howard v. United States, 864
F. Supp. 1019 (D. Colo. 1994), concluded that Turner does
apply to inmate Establishment Clause challenges. See also
Higgins v. Davis, 2001 U.S. Dist. LEXIS 2628 (S.D. N.Y. 2001);
Salahuddin v. Perez, 2006 U.S. Dist. LEXIS 4406, 27-28 (S.D.
N.Y. 2006); Persad v. Savage, 2004 U.S. Dist. LEXIS 13766
(W.D. N.Y. 2004); Orafan v. Goord, 411 F.Supp.2d 153 (N.D.
N.Y. 2006). Three other courts, Williams v. Lara, 52 S.W.3d
171 (Tex. 2001), Scarpino v. Grossheim, 852 F. Supp. 798 (S.D.
lowa 1994), and Griffin v. Coughlin, 673 N.E.2d 98 (N.Y.
1996), concluded that Turner does not apply. The remainder of
the cases stand for the unremarkable proposition that if there
i1s no violation of the Establishment clause, no discussion of
Turner IS necessary.

The few cases rejecting application of Turner are both
contrary to the Supreme Court’s decision In Washington and
like Scarpino, flawed logically. 1In Scarpino, Judge Longstaff
held that Turner did not apply to Establishment Clause claims
because the prison program at issue was not designed to
accommodate the religious needs of other inmates. 1Id., 852
F.Supp. at 804-05. This logic elevates one religion clause
(Free Exercise) over the other (Establishment) and leads to
incongruous results. Under this reasoning, i1f a program has

the stated intent of accommodating religion, then the DOC’s



actions would be judged under the more lenient “reasonable-
ness” standard of Turner. However, if a program has a secular
purpose and iIs not intended to accommodate religion, then the
DOC’s actions would not be accorded “substantial deference”
under Turner and would be judged in the same way as
Establishment Clause claims outside the prison context.

Under the logic of Scarpino, Plaintiffs challenging prison
policies could affect or manipulate the legal standard to be
applied, and thus the outcome of the case, merely by pleading
their claim as an Establishment Clause challenge rather than,
or in addition to, a Free Exercise challenge. As a glaring
example of this available “art”, the Supreme Court’s analysis
in O’Lone v. Shabazz, 482 U.S. 342 (1987), would have been
entirely different 1f argued as an Establishment Clause case.
As applied here, i1f the DOC had simply stated that i1ts iIntent
in contracting with IFI was to accommodate religion, then its
actions would be judged under Turner’s substantial deference
standard. Instead, the DOC action had a secular purpose for
its contract with IFI and for that reason alone, Turner was
found not to apply. This results in an inconsistent and
hierarchical application of the Establishment and Free
Exercise Clauses — despite that these complementary provisions

share a common purpose i1.e., protecting religious liberty.



C. While Lightly Dismissing Turner, The Trial Court
Relied Upon Prison Factors to Find The Program
Unconstitutional, And Engaged in The Very
Micromanagement Warned Against by Turner.

Despite candid admissions by the District Court of the
need for deference, (“[J]Just as the court asserts no
theological expertise In this matter, the Court is also not an
expert in the field of prison rehabilitation.” (Add. p. 5).
In its opinion, the District Court embarked on an assessment,
and then ultimately the supervision, of the very minutiae of
prison life — from housing to treatment programs, from budgets
to toilet facilities, from inmate preferences to administra-
tive incentives for conduct. This occurred despite the
Court’s acknowledgment and apparent acceptance of the
proposition that “micromanagement” of prisons by Courts is
discouraged. (Add. p. 128).

The District Court found the institutional environment
“inherently coercive” in its discussion of whether the IFI
program was “voluntary”, quoting with approval from West v.
Atkins, 487 U.S. 42, 57, n.15 (1988). (Add. p. 105). In
Atkins, the medical services provided to the inmates was
necessarily impacted by the environment In which those
services were delivered. Like the medical context in Atkins,
the District Court considered the prison environment also to

be “at work in the rehabilitation context”. But unlike
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Atkins, there was no discussion of a Turner analysis of this
environmental context and its absence is excused by footnote
36, only. (Add. p. 92).

The District Court candidly admitted the impact of the
prison setting. (Add. p. 92, n.36). “Though the prison
setting of the challenged program must be considered in this
[Court”’s] analysis, the Court has already determined
that Turner . . . is not applicable.” The significant
limitations on the prison administration and the necessary
restrictions on the conduct of the inmates in such a prison
setting are the very reasons for Turner’s call for deference
to that administration and its judgment as to what constitute
“sound penological reasons”, even when the deprivation to the
inmate 1Is “severe”.

The District Court’s inclusion of “the prison setting”,
and exclusion of Turner from any consideration of that
setting, leads i1nexorably to the Court’s view that prison is
“inherently coercive”. Thereafter, the exclusion of a Turner
analysis renders nearly indefensible, for this District Court
at least, the judgment of these Defendant correctional
administrators, who thought they had established a program of

choice for the inmates.
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D. The DOC’s Contract With IFI For a Values Based Pre-
Release Program Is Reasonably Related to Legitimate
Penological Interests.

Rather than judge Plaintiffs’ Establishment Clause claims
isolated from prison administrators” penological objectives,
the Trial Court should have considered the Program in the
unique setting in which it arose. To determine whether the
DOC’s actions were related to legitimate penological
interests, the Court should have, but did not, consider:

(1) whether there i1s a valid, rational connection between the
DOC”s action and the asserted governmental interests; (2) the
impact on DOC staff, other inmates, and the allocation of
prison resources; and (3) the availability of ready
alternatives to the DOC”’s action. Turner, 482 U.S. at 89-91;
O’Lone, 482 U.S. at 348. Significantly, the burden i1s not on
the DOC to prove the validity of 1ts actions under these
factors, but on Plaintiffs to prove invalidity. Overton, 539
U.S. at 132. Plaintiffs were saved from this test by the
District Court’s error.

1. The DOC Contract Serves The Governmental
Interest.

The DOC’s interest in supporting a values based pre-
release program, such as InnerChange, was to improve public
safety by obtaining a cost-effective inmate treatment program,

improving prison living and working conditions, and reducing

12



recidivism. The DOC’s contract with IFl for a values based
pre-release program is directly in furtherance of, and
rationally connected to, these governmental interests.

2. Scarce Prison Resources Are Effectively
Utilized.

The second and third Turner factors essentially ask
whether less drastic means exist to accomplish the DOC’s
penological objectives and, if so, whether (and how) prison
resources would be adversely affected by such alternative
means. In other words, Plaintiffs must show that the DOC has
an alternative means of obtaining a cost-effective inmate
treatment program, improving prison living and working
conditions, and reducing recidivism, and which alternatives
would result in the incurring of no more than de minimis
costs. Turner, 482 U.S. at 90-91; Overton, 539 U.S. at 173.

The lowa DOC has no readily available alternative to the
InnerChange program. The DOC put i1ts values based pre-release
program out for bid on three occasions. IFl was the only
bidder in the first two instances, and one of two, iIn the
last. Without any other cost-effective providers from which
to choose, the DOC”’s only alternatives were to have no
programs, create and run its own values based pre-release
program, or contract with IFI. The first and second options
are really no options at all. DOC lacked the resources to
create and operate such a program, which was the very reason

13



the DOC i1ssued an RFP to find outside providers. Warden Mapes
estimated it would take over a “million dollars” to run the
same program with state funds. (Add. pp. 39, 43, 90).

Even 1T creating and running its own values based pre-
release program had been a reasonable alternative for the DOC,
this would have resulted in more than de minimis additional
costs for the DOC. The DOC bears only a fraction of the cost
of supporting the InnerChange program because IFI subsidizes
more than half of the InnerChange program costs. (DOC
currently provides less than 40%. Add. p. 41). Warden Terry
Mapes, Finance Officer/Deputy Director John Baldwin, former
Warden John Mathes, and former Deputy Director Ken Burger were
unanimous: the programs provided by IFI could not be
economically replicated. The DOC got a ‘“‘good deal’.

3. The DOC Provides Reasonable Alternatives For
The Inmate Who Chooses Not to Participate.

The IFI program is not mandatory or required in any way,
and was specifically found by the District Court to be
voluntary. (Add. pp. 53, 55, 57, 62-3). For each treatment
program offered there is a DOC alternative --- or in some
cases, several. There i1s absolutely no reason for a
particular inmate to enter the IFl treatment program, other
than he chooses to do so. Based on the personal preference of
any individual inmate, IFI may be attractive, but that does
not render all other alternatives for programming non-

14



existent. Rather 1t demonstrates options for choice, as
required by Turner. The District Court conceded that the
success of the program, i.e. its attractiveness, cannot be
coercion, or an impermissible “race to the bottom” will be the
result. (Add. p. 117, citing Freedom from Religion
Foundation, Inc. v McCallum, 324 F.3d 880, 884 (7th Cir.
2003)).

An application of Turner, even 1Tt the District Court was
correct i1n i1ts Establishment Clause analysis, would have
yielded a different result. This Court should reverse the
District Court on the basis of the record made, but at the
very least, 1T the District Court is affirmed on the
Establishment Clause determination, the case should be
remanded, so that the Defendants may present evidence on the
Turner factors.

I1. THE DOC”’s CONTRACT WITH IFI DOES NOT UNCONSTITUTIONALLY
ESTABLISH RELIGION.

The Court needs to address the Turner issue 1If, and only
if, the Plaintiffs” constitutional rights have been infringed.
Here, they have not. Although the District Court found a
constitutional violation, this was based on a flawed legal
analysis. In i1ts opinion, the District Court purports to
apply the three-pronged test under Lemon v. Kurtzman, 403 U.S.
602, 612 (1971), i.e., whether the challenged program (1) had

a secular purpose, (2) had the primary effect of advancing
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religion, and (3) fostered excessive entanglement with
religion. (Add. p. 91). Instead, however, the District Court
relied upon several other legal principles, such as the
“pervasively sectarian” test, that are no longer valid or have
no application to this case. As explained below, and in the
contemporaneous brief of Appellant IFl, adopted here by
reference, under a proper constitutional analysis, the DOC’s
contract with IFlI for a values based pre-release program is
constitutional.

A. The District Court Correctly Concluded The Contract
With IFI Had a Secular Purpose.

Corrections officials were “confronted with the secular,
pragmatic needs of running a state prison facility with
sufficient programming in a tight budgetary environment”.
Despite adopting the Plaintiffs” description of the RFP as
“gerrymandered”, the District Court nevertheless found ‘“the
objective history of the selection process . . . shows that
state officials at all levels” had as ‘““their primary purpose”
the reduction of recidivism. The Ffirst prong of the Lemon
test was satisfied. (Add. p. 95).

B. The DOC’s Contract With IFI Did Not Have The Primary
Effect of Advancing Religion.

In evaluating the second or “primary effect” factor, the
Court must consider: (a) whether the government defines its

recipients by reference to religion; and (b) whether
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governmental action results iIn ‘“governmental indoctrination.”
Agostini v. Felton, 521 U.S. 203, 234 (1997). Under this
second prong, the DOC’s contract with IFl is constitutional.

1. The DOC Provides Aid Without Reference to
Religion.

The DOC provides support for a values based pre-release

program, such as that currently run by IFl, without favoring
or referring to religion. In evaluating this factor, courts
look at whether the State’s criteria for allocating aid
clearly prefer religion or “create a financial iIncentive to
undertake religious indoctrination.” Agostini, 521 U.S. at
231. As the Supreme Court explained, “[t]his incentive is not
present . . . where the aid is allocated on the basis of
neutral, secular criteria that neither favor nor disfavor
religion, and i1s made available to both religious and secular
beneficiaries on a nondiscriminatory basis.” 1d. Such is the
case here, and the District Court’s conclusion to the contrary
is clearly erroneous.

Reciting at length the contacts and activities of the
lowa DOC and PFM which resulted in the contract, (Add. pp. 28-
41), the District Court thereafter adopted the plaintiffs’
characterization of it as an “unconstitutional religious
gerrymander”. (See Pls. Opp. to Motion for Summary Judgment
at p. 13); (Add. p. 112, n.42). “So, too here, the
gerrymandered RFP was not created and released according to
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the customary and neutral principles associated with that
process.”) The District Court, despite i1ts prior finding on
secular purpose, concluded that the DOC had pursued its
admittedly secular purpose in an invalid way.

Respectfully, there is not a shred of evidence to support
that conclusion. No witness testified to such. No document
supports such a conclusion. The RFP was put out for public
bid on three occasions, (1998-9, 2002 and 2005) at three year
intervals. On the third occasion, a private provider located
in Louisiana submitted a bid, which was evaluated according to
neutral criteria of cost and program. (Add. pp-. 39-40). The
Court’s conclusion, that the IFl contract was predetermined,
is iIn direct conflict with the only evidence on the issue, and
is in conflict with other Findings made by the District Court.

The District Court specifically commented on the ‘“high
level of professionalism displayed by Department of
Corrections” personnel”. (Add. p.48, n.25). Apparently, what
the Court giveth, the Court can take away 64 pages later,
because the Court later found those same professionals engaged
in a “pretext” to “ensure that the InnerChange program would
come to lowa” “through a non-neutral RFP process”. Despite
their professionalism, the District Court believed the
Defendants intentionally engaged in this non-neutral process
to “limit the pool of possible providers.” (Add. pp. 112,
113).
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Respectfully, that is a conclusion made of whole cloth.

*The Request For Proposal and the contracts
were iIn evidence, but there is no discussion in the
opinion at all, as to what terms or specific language iIn
that RFP, or the resulting contracts, are ‘“non-neutral”
or “limit the pool” or are ‘“gerrymandered”. Neither
document is even cited in the opinion.

*Instead, the District Court relies upon a flawed
description of the events leading to the 1999 contract
There is no support for the conclusion of “pretext”.

The DOC administrators all testified as to what they had
done, and not done. The process which resulted in the
IFI contracts was “customary” In an RFP process. No
witness testified to the contrary.

***Modeling”’an RFP after one previously used by other
states, (in this iInstance Texas), is not unusual,
according to the uncontradicted testimony. It would be
costly and unprofessional for any state administrator to
reinvent the wheel each time a contract is let.

*Moreover, as former director Kautzky confirmed, the
DOC’s pre-contract discussions with IFI were typical of
communications in the government contract context and did
not result in any “back room” understanding or agreement.

(App- pp- 107-125).
*As was ‘“customary” in 1999, the RFP and the award

of the contract were actually done by the lowa Department
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of General Services, an independent purchasing arm of

lowa state government. There is no discussion in the

opinion as to how this separate arm of government was
involved in the individual Defendants” “pretext.”

*The DOC utilized a completely neutral RFP process
again iIn 2005 resulting in the contract under which IFI
operates today — a process which the District Court again
describes iIn detail. (Add. pp. 39-41). And yet, even
though 1n that instance there was another bidder, and the
reviewers (Mapes and Bucklew) testified at length as to
their use of neutral criteria iIn the competitive
selection process, the District Court paints with the
same broad brush.

In contrast, the evidence shows that in 1998, in 2002,
and again in 2005, the DOC issued RFPs to the general public
seeking proposals for a values based pre-release program. The
language of these RFP’s was neutral and nonexclusive, open to
anyone and everyone whether religious or non-religious.
Likewise, the DOC”’s neutral criteria for choosing a provider
did not favor religious providers over non-religious
providers. These criteria included the scope and breadth of
the program to be provided, community support for the program,
and prior experience providing such a program in a
correctional setting. The DOC selected IFl based upon these

non-religious criteria. Nothing about the RFP process created
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any incentive for providers to claim or adopt a religious
affiliation. There is no evidence to the contrary.

Second, the fact that the DOC provides funding only to a
Christian-based provider, and not to providers from other
religious perspectives, does not make its contract with IFI
unconstitutional. The DOC did not limit or restrict those who
could apply for funding or those who could receive funding for
its values based pre-release program. The DOC’s request for
proposals was made available to anyone, religious and non-
religious alike, on the same terms. Most importantly,
Plaintiffs did not point to any secular group, or another
religious group, ready, willing, and able to provide the
requested values based programming. In short, the conclusion
of the District Court rings hollow: 1if the RFP was
“gerrymandered” as “pretext”, where and who are the other
bidders who were shut out? Why no appeal from Emerald, the
unsuccessful bidder in 20057

2. The DOC’s Contract With IFI Does Not Result in
Governmental Indoctrination.

The conclusion of the District Court to the contrary is
clear error. To satisfy this criterion, the DOC’s contract
with IFI must not only result in religious indoctrination, but
such indoctrination must be attributable to the DOC.

Agostini, 531 U.S. at 226; see also Mitchell v. Helms, 530
u.S. 793, 809 (2000) (O°Conner, J., concurring in the

judgment) (issue i1s whether “any indoctrination taking place”
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is “directly attributable to the government”). Here, any
indoctrination that may occur in the Program is attributable
to IF1I and not the State.
In distinguishing between indoctrination that is
attributable to the State and iIndoctrination that is not, the
Supreme Court has focused on the “principle of neutrality,
upholding aid that is offered to a broad range of groups or
persons without regard to their religion.” Mitchell, 530 U.S.
at 809 (Thomas, J.). The principle of private choice assures
governmental neutrality,
“[f]Jor 1f numerous private choices, rather
than the single choice of a government,
determine the distribution of aid pursuant
to neutral eligibility criteria, then a
government cannot, or at least cannot
easily, grant special favors that might
lead to a religious establishment.”

Id. at 810.

In other words, when the government, iIn furtherance of a
secular purpose, offers aid to all on the same terms and
without regard to religion, “then 1t is fair to say that any
aid going to a religious recipient only has the effect of
furthering that secular purpose.” 1Id. at 809. So it is here.

The critical and essential nexus between indoctrination
and state decision-making Is broken by (1) the DOC’s

neutrality in providing aid for a values based pre-release

program, (2) the allocation of aid in proportion to the number
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of participants in such program and only to reimburse
nonsectarian expenses, and (3) the independent, private choice
of individual inmates to participate or not participate iIn
such program.

a. The DOC Acted Neutrally in Providing Aid
To IFI.

From the outset, the evidence shows the DOC made its aid
available to anyone who could offer a values based pre-release
program — on the same terms and without regard to religion —
to accomplish the DOC’s secular goal of improving public
safety by providing cost-effective inmate treatment, improving
prison living and working conditions, and reducing inmate
recidivism.

b. Aid Is Allocated on The Basis of
Participants.

The DOC provides funding to IFl in proportion to the
number of inmates who voluntarily participate in the
InnerChange Program and only to reimburse nonsectarian
expenses incurred by IFI.

Under the current agreement with the DOC, IFI receives
$3.47 per day for each inmate who participates in the
InnerChange Program, not to exceed $310,000 per year.

The amount of aid received by IFl correlates to the
number of Inmates who participate in the InnerChange Program

on any given day, and can change daily based upon the
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individual i1nmates’ decisions to participate, or not
participate, in the program. Under earlier versions of the
agreements, the DOC provided lump sum reimbursements for
nonsectarian expenses up to a pre-determined cap, but the
current contract provides that the DOC “will reimburse IFl for
the non-sectarian portion of its program at the per diem rate
of $3.47 for each IFl in-prison participant.” (App. p- 192).
IT no inmates choose to participate in the InnerChange
Program, then IFI will receive no funding from the DOC.

In addition to these limits of funding for IFl, the DOC
also requires that i1ts funding be used to reimburse
nonsectarian expenses. IFl accounts separately for
nonsectarian expenses as incurred and invoices the DOC
quarterly for reimbursement of those nonsectarian expenses (up
to the reimbursement cap for each year). Because such
reimbursements are for items that are not themselves religious
in nature, even 1T IFI used those i1tems for religious
purposes, such use nevertheless could not “be attributed to
the government and is thus not of constitutional concern.”
Mitchell, 530 U.S. at 820-823. (*“[J]Just as a government
interpreter does not herself inculcate a religious message —
even when she is conveying one — so also a government computer
or overhead projector does not itself inculcate a religious

message, even when It Is conveying one.”).
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C. The District Court’s Conclusions That
Inmate Participation Is Coerced Is Clearly
Erroneous.

Relying on statistically insignificant and constitu-
tionally irrelevant anecdotal evidence, i1nadmissible hearsay
testimony from inmates, and inadmissible proffered “expert’
testimony, the District Court has attempted to support its
conclusion with an Improper and selective view of the
evidence.

1. The District Court Correctly
Concluded That Individual Inmates Are
Not Required To Participate.

While finding inmates are free to choose to participate,
the Court then inconsistently concludes that inmate
participation i1s ‘“coerced”. The Court first specifically
found that “inmates are not required to participate in the
InnerChange program.” (Add. p. 53). “The admission
requirements are that an inmate wants to be in the program and
expresses a desire to change.” (Add. p. 53). The District
Court acknowledged that each inmate who testified at trial,
including all plaintiffs, “explicitly stated that no one from
the Department of Corrections or InnerChange threatened to
punish them, take away privileges, or otherwise pressure them
to join. Likewise, none of these inmates stated they were
promised a reduced sentence or an earlier parole for their

participation.” (Add. p. 53). In addition, the District
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Court acknowledged that each participating inmate signs a
consent form indicating their volitional actions. (Add. p. 53
and n.26).

The significance of this private choice was reemphasized
in Locke v. Davey, 124 S.Ct. 1307 (2004) (a case not mentioned
by the District Court) which considered whether the exclusion
of students choosing to pursue a degree in devotional theology
from a Washington scholarship program for postsecondary
education was proper under the state’s constitution. Noting
that “[u]nder Establishment Clause precedent, the link between
government funds and religious training is broken by the
independent and private choice of recipients,” Chief Justice
Rehnquist (also the author of Bowen v. Kendrick, 487 U.S. 589
(1988)) stated that “there is no doubt that the State could,
consistent with the Federal Constitution, permit [scholarship
recipients] to pursue a degree in devotional theology .
even where the students were required through instruction,
modeling and classes, to use the Bible as their guide for
truth” and even when the aid i1s paid directly to a religious
institution, and without restrictions on its use. Justice
Scalia,