
 
 
 
 
 

IN THE SUPERIOR COURT OF PENNSYLVANIA 
WESTERN DISTRICT  

 
COMMONWEALTH OF PENNSYLVANIA, : 1124 WDA 2002 
  : Lower Court Docket Nos.:  2833-2000, 
 Appellee, : 0174-2001, 0175-2001, 0402-2002, 
  : 0403-2002, 0624-2002, 0703-2002, 
 vs. : 0754-2001, 0755-2001, 0756-2001, 
  : 0757-2001, 0758-2001, 1308-2002,  
JONAS MILLER, ANDY J. MILLER, BEN : 1312-2002, 1309-2002, 1310-2002, 
MILLER, JOHN MILLER, EMERY MILLER, : 1313-2002, 1389-2001, 1390-2001, 
JONAS A. SWARTZENTRUBER, ELI A. : 1392-2001, 1393-2001, 1394-2001, 
MILLER, LEVI SWARTZENTRUBER, : 1836-2001, 2832-2000, 2834-2000, 
JOSEPH MILLER, DANNIE A. : 2835-2000, 1391-2001 
SWARTZENTRUBER, DANIEL A. MILLER, : 
KATIE MILLER, LEVI J. ZOOK, ELI C. : 
ZOOK, JACOB A. MILLER, LEVI MILLER, :  
NOAH YODER, ANDY A. MILLER, :  
LAVINA ZOOK, SAM YODER, : 

 : 
 Defendants-Appellants. : 
________________________________________________________________________ 
 

BRIEF AMICUS CURIAE OF 
THE BECKET FUND FOR RELIGIOUS LIBERTY 

IN SUPPORT OF AFFIRMANCE 
________________________________________________________________________ 

 
Appeal from Order of the Court of Common Pleas 

Of Cambria County, Pennsylvania (Criminal Division) dated June 6, 2002 
________________________________________________________________________ 

 
 
Jonathan Auerbach (Pa. Bar ID #63083) 
BERGER & MONTAGUE  
1622 Locust Street 
Philadelphia, PA 19103 
Telephone: (215) 875-5703 
Facsimile:  (215) 875-5707 
 
 
 
 

 
Roman P. Storzer 
Anthony R. Picarello, Jr. 
Rebecca G. Rees 
THE BECKET FUND FOR 
RELIGIOUS LIBERTY  
1350 Connecticut Ave., N.W., Suite 605 
Washington, D.C. 20036 
Telephone: (202) 955-0095 
Facsimile: (202) 955-0090 
 
Attorneys for Amicus 



 

 

 

 

 

 

TABLE OF CONTENTS 

 Page 

TABLE OF AUTHORITIES ............................................................................................. iii 

STATEMENT OF INTEREST OF AMICUS ......................................................................1 

STATEMENT OF QUESTIONS PRESENTED.................................................................2 

SUMMARY OF ARGUMENT ...........................................................................................3 

ARGUMENT.......................................................................................................................3 

I.  PENNSYLVANIA LAW REQUIRES AN ANALYSIS OF ITS  
CONSTITUTIONAL PROVISIONS INDEPENDENT OF THE FEDERAL 
CONSTITUTIONAL STANDARD ..............................................................................3 
 
II.  APPLICATION OF THE FACTORS SET OUT IN COMMONWEALTH V. 
EDMUNDS POINTS TO THE APPLICATION OF STRICT SCRUTINY .................5 
 

A.  The Texts Of Article I, Section 5 And The Federal Free Exercise Clause Are 
Completely Dissimilar. ............................................................................................5 
 
B.  The History Of Article I, Section 3 Of The Pennsylvania Constitution  
Supports A Broader Construction Of Religious Liberty Than That Given To The  
Free Exercise Clause Of The United States Constitution By Employment Division  
v. Smith.....................................................................................................................7 
 
C.  Since Smith, Nearly Half Of The States Have Chosen A Higher Standard Of 
Review Under Their Constitutions And Laws.......................................................10 
 

 i



D.  Because The Protections Afforded By The Federal Constitution Have Been 
Weakened By Smith, It Is Of Particular Importance That The Pennsylvania 
Constitution’s Protection Of Religious Liberty Remain Strong. ...........................12 
 

CONCLUSION..................................................................................................................16 
 
 

 ii



TABLE OF AUTHORITIES 

CASES 

Attorney Gen. v. Desilets, 636 N.E.2d 233, 418 Mass. 316 (1994) ........................................ 11 
City of Boerne v. Flores, 521 U.S. 507 (1997) ............................................................. 3, 14, 15 
Commonwealth v. Caufman, 662 A.2d 1050, 541 Pa. 299 (1995) ........................................... 4 
Commonwealth v. Edmunds, 586 A.2d 887, 526 Pa. 374 (1991) ............................. 4, 5, 13, 15 
Commonwealth v. Eubanks, 512 A.2d 619, 511 Pa. 201 (1986) ............................................ 12 
Employment Division, Department of Human Resources of Oregon v. Smith, 494 U.S. 872 

(1990)........................................................................................................................... passim 
Engel v. Vitale, 370 U.S. 421 (1962) ........................................................................................ 9 
Everson v. Board of Education, 330 U.S. 1 (1947) .................................................................. 9 
First Covenant Church of Seattle v. City of Seattle, 840 P.2d 174, 120 Wash. 2d 203 (1992)

............................................................................................................................................. 11 
Freethought Society v. Chester County, 194 F. Supp. 2d 437 (E.D. Pa. 2002) ........................ 8 
Humphrey v. Lane, 728 N.E.2d 1039, 89 Ohio St. 3d 62, cert. denied, Fink v. Ohio, 531 U.S. 

912 (2000)............................................................................................................. 6, 7, 11, 12 
In re Browning, 476 S.E.2d 465, 124 N.C. App. 190 (1996) ................................................. 11 
In re Cabrera, 552 A.2d 1114, 381 Pa. Super. 100 (1989) .................................................... 10 
Prince v. Massachusetts, 321 U.S. 158 (1944) ....................................................................... 10 
PruneYard Shopping Center v. Robins, 447 U.S. 74 (1980) .................................................... 4 
Rourke v. N.Y. State Dep’t of Corr. Servs., 603 N.Y.S.2d 647 (N.Y. Sup. Ct. 1993), aff’d, 615 

N.Y.S.2d 470 (N.Y. App. Div. 1994). ................................................................................ 11 
Rupert v. City of Portland, 605 A.2d 63 (Me. 1992) .............................................................. 11 
Sherbert v. Verner, 374 U.S. 398 (1963) ................................................................................ 13 
St. John’s Lutheran Church v. State Comp. Ins. Fund, 830 P.2d 1271, 252 Mont. 516 (1992)

............................................................................................................................................. 11 
State v. Evans, 796 P.2d 178, 14 Kan. App. 2d 591 (1990)...................................................... 6 
State v. Hershberger, 462 N.W.2d 393 (Minn. 1990) ........................................................ 6, 11 
State v. Miller, 549 N.W.2d 235 Wis. 2d (1996) ................................................................ 6, 11 
Swanner v. Anchorage Equal Rights Comm’n, 874 P.2d 274 (Alaska 1994), cert. denied, 513 

U.S. 979 (1994)................................................................................................................... 11 
Wallace v. Jaffree, 472 U.S. 38 (1985)..................................................................................... 9 
Wiest v. Mt. Lebanon Sch. Dist., 320 A.2d 362, 457 Pa. 166 (1974) ....................................... 9 
Wikoski v. Wikoski, 513 A.2d 986, 355 Pa. Super. 409 (1986)............................................... 10 
Wisconsin v. Yoder, 406 U.S. 205 (1972) ............................................................................... 10 
Zummo v. Zummo, 574 A.2d 1130, 394 Pa. Super. 30 (1990)................................................ 10 

STATUTES 
HAW. CONST. art. I, § 4............................................................................................................. 7 
PA. CONST. art. I, § 3................................................................................................................. 6 
Religious Freedom Restoration Act (RFRA), 42 U.S.C. § 2000bb et seq.............................. 14 
U.S. CONST. amend. I ............................................................................................................... 7 

 

 iii



OTHER AUTHORITIES 

ANSON P. STOKES & LEO PFEFFER, CHURCH AND STATE IN THE UNITED STATES (1964) ............. 7 
ARLIN M. ADAMS & CHARLES J. EMMERICH, A NATION DEDICATED TO RELIGIOUS LIBERTY 

(1990).................................................................................................................................... 8 
Developments in the Law – The Emergence of State Constitutional Law, 95 HARV. L. REV. 

1324 (1982)........................................................................................................................... 4 
Gary S. Gildin, Coda to William Penn’s Overture:  Safeguarding Non-Mainstream Religious 

Liberty Under the Pennsylvania Constitution, 4 U. PA. J. CONST. L. 81 (2001) 8, 10, 11, 12 
Miller & Sheers, Religious Free Exercise under State Constitutions, 34 J. CH. & STATE 303 

(1992).................................................................................................................................... 3 
William J. Brennan, Jr., State Constitutions and the Protection of Individual Rights, 90 

HARV. L. REV. 489 (1977) .................................................................................................... 4 
William J. Brennan, Jr., The Bill of Rights and the States, in THE GREAT RIGHTS 67 (E. Cahn 

ed. 1963) ............................................................................................................................... 9 
 

 

 iv



STATEMENT OF INTEREST OF AMICUS 

The Becket Fund for Religious Liberty is a non-partisan and interfaith public interest 

law firm that protects the free expression of all religious traditions and the ability of religious 

people and institutions to participate fully in public life.  The Becket Fund engages in litigation 

in Pennsylvania and throughout the United States, both as primary counsel and as amicus curiae.  

The issue of the standard of review applicable to claims of religious free exercise has caused 

considerable confusion among state and local governments in the wake of the Supreme Court’s 

decision in Employment Division, Department of Human Resources of Oregon v. Smith, 494 U.S. 

872 (1990).  The Becket Fund believes that its experience in this area of the law will enable it to 

help the Court’s resolution of this case.  This brief will not duplicate the briefs of the parties, 

specifically because it focuses on the narrow question of the standard of review required by the 

religion clause of the Pennsylvania Constitution.   
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STATEMENT OF QUESTION PRESENTED 

For the limited purpose of this brief, this case presents the question of: 

Whether the appropriate standard of review under Article I, Section 3 of the 
Pennsylvania Constitution for a claim of infringement upon religious liberty is strict 
scrutiny?  [Suggested answer: YES] 
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SUMMARY OF ARGUMENT 

The trial court correctly determined that the religious liberty protection afforded by 

Article I, Section 3 of the Pennsylvania Constitution requires application of strict scrutiny, and 

noted that the Pennsylvania provision provides greater protection than the federal Free Exercise 

Clause.  The language of the two provisions are clearly dissimilar.  History demonstrates that 

since its founding by William Penn, a founding singularly motivated by a desire to protect 

religious minorities from state-sponsored persecution, the Commonwealth has held religious 

liberty in high regard, and other States with similar provisions have similarly found the 

protections of their constitutions broader than that of the federal Constitution.   

Furthermore, given the abdication by the United States Supreme Court of its role as 

protector of the free exercise of religion in Employment Division, Department of Human 

Resources of Oregon v. Smith,1 494 U.S. 872 (1990), and its refusal to allow Congress to 

perform that function broadly in City of Boerne v. Flores, 521 U.S. 507 (1997), a persuasive 

policy reason exists for Pennsylvania and its Courts to continue to apply a high standard of 

scrutiny when interpreting its own Constitution. 

 

                                                 
1 494 U.S. at 891 (Smith holding “dramatically departs from well-settled First Amendment 

jurisprudence” (O’Connor, J., concurring)); id. at 908 (“wholesale overturning of settled law 
concerning the Religion Clauses” (Blackmun, J., dissenting)). See generally Miller & Sheers, 
Religious Free Exercise under State Constitutions, 34 J. CH. & STATE 303 (1992) (discussing 
need for State protections in the wake of Smith). 
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ARGUMENT 

I.   PENNSYLVANIA LAW REQUIRES AN ANALYSIS OF ITS CONSTITUTIONAL 
PROVISIONS INDEPENDENT OF THE FEDERAL CONSTITUTIONAL 
STANDARD.   

 
The federal Constitution establishes certain minimum levels of protection for individual 

rights below which states may not regulate, but each state has the power to provide broader 

standards, going beyond the minimum floor of the federal standard.  PruneYard Shopping Center 

v. Robins, 447 U.S. 74, 80-82 (1980); Commonwealth v. Edmunds, 586 A.2d 887, 894, 526 Pa. 

374, 388 (1991); Commonwealth v. Caufman, 662 A.2d 1050, 1058, 541 Pa. 299, 316 (1995) 

(“in interpreting a provision of the Pennsylvania Constitution, we are not bound by the United 

States Supreme Court’s interpretation of similar federal constitutional provision.”).  The 

Pennsylvania Supreme Court has recognized that a state’s independent analysis of its constitution 

reflects the intention of this country’s founders that the states maintain their autonomy.  See 

Commonwealth v. Edmunds, 586 A.2d at 894, 526 Pa. at 389 (citing THE FEDERALIST NO. 33 (A. 

Hamilton), in THE FEDERALIST PAPERS 204 (The New American Library ed.)); see also id. at 

894, 526 Pa. 388 (“This Court has long emphasized that, in interpreting a provision of the 

Pennsylvania Constitution, we are not bound by the decisions of the United States Supreme 

Court which interpret similar (yet distinct) provisions.”).2   

In fact, not only is an independent analysis of a Commonwealth constitutional provision 

permissible, it is mandatory for this Court to “undertake an independent analysis of the 

Pennsylvania Constitution, each time a provision of that fundamental document is at issue.”  

Commonwealth v. Edmunds, 586 A.2d at 894-95, 586 Pa. at 389; id. at 895, 586 Pa. at 391 (“[I]t 

                                                 
2 This independent analysis of state constitutional provisions has been increasing since the 

latter part of the 20th Century.  See William J. Brennan, Jr., State Constitutions and the 
Protection of Individual Rights, 90 HARV. L. REV. 489 (1977); Developments in the Law – The 
Emergence of State Constitutional Law, 95 HARV. L. REV. 1324, 1331-67 (1982). 
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is essential that courts in Pennsylvania undertake an independent analysis under the 

Pennsylvania Constitution.” (emphasis added)).  In so doing, the Court may reach a conclusion 

different from the federal standard so long as it maintains the minimum guarantees established by 

the United States Constitution.  The Court also explained that “[d]epending upon the particular 

issue presented, an examination of related federal precedent may be useful as part of the state 

constitutional analysis, not as binding authority, but as one form of guidance.”  Id. at 895, 586 

Pa. 390-91.  For the reasons described below, the protections for religion preserved by Article I, 

Section 3 of the Pennsylvania Constitution should be unaffected by the federal standard 

mandated in Employment Division v. Smith.3 

 

II.   APPLICATION OF THE FACTORS SET OUT IN COMMONWEALTH V. 
EDMUNDS POINTS TO THE APPLICATION OF STRICT SCRUTINY. 

 
The Court in Edmunds set out a four factor test to be applied in cases involving a state 

constitutional provision: 

1. the text of the Pennsylvania constitutional provision; 
2. the history of the provision, including Pennsylvania case-law; 
3. related case law from other states; [and] 
4. policy considerations, including unique issues of state and local concern, and 

applicability within modern Pennsylvania jurisprudence.   
 

Commonwealth v. Edmunds, 586 A.2d at 895, 586 Pa. at 390.  This brief examines each of those 

factors in turn. 

 

                                                 
3 In Smith, the Supreme Court held that neutral laws of general applicability were subject to 

rational basis review, unless they implicated “hybrid rights.”  Smith, 494 U.S. at 877-82. 
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A.   The Texts Of Article I, Section 5 And The Federal Free Exercise Clause Are 
Completely Dissimilar. 

 
The language of Article I, Section 3 of the Pennsylvania Constitution is wholly unlike 

that that of the federal Constitution.  This variation in the language demonstrates the existence of 

a broader protection under the State than the federal Constitution.  Unlike the vague language of 

the federal Clause, the Commonwealth’s provision contains many specific prohibitions and 

governmental duties regarding the free exercise of religion.  These explicit guarantees stand in 

sharp contrast to the text of the federal Clause, which speaks in the most general terms, and not 

in explicit restraints.  The Pennsylvania Constitution states that  

All men have a natural and indefeasible right to worship Almighty God according to the 
dictates of their own consciences; no man can of right be compelled to attend, erect or 
support any place of worship, or to maintain any ministry against his consent;  no human 
authority can, in any case whatever, control or interfere with the rights of conscience, and 
no preference shall ever be given by law to any religious establishments or modes of 
worship. 
 

PA. CONST. art. I, § 3.  These clauses have no counterpart in the text of the First Amendment.  As 

other States have held, such an explicit protection against the interference with the rights of 

conscience encompasses much more than a protection against laws that prohibit the free exercise 

of religion.4  By contrast, “the federal Constitution seems to target laws that specifically address 

the exercise of religion, i.e., not those laws that tangentially affect religion.  Ohio’s ban on any 

interference makes even those tangential effects potentially unconstitutional.”  Humphrey v. 

                                                 
4 See, e.g., Humphrey v. Lane, 728 N.E.2d 1039, 1044, 89 Ohio St. 3d 62, 67 (“We find the 

phrase that brooks no ‘interference with the rights of conscience’ to be broader than that which 
proscribes any law prohibiting free exercise of religion.”), cert. denied, Fink v. Ohio, 531 U.S. 
912 (2000); State v. Hershberger, 462 N.W.2d 393, 397 (Minn. 1990) (“[G]overnment actions 
that many not constitute an outright prohibition on religious practices (thus not violating the first 
amendment) could nonetheless infringe on or interfere with those practices, violating the 
Minnesota Constitution.”).  See also State v. Miller, 549 N.W.2d 235, 202 Wis. 2d (1996) 
(construing language like that in Pennsylvania Constitution to require compelling state 
interest/least restrictive alternative test); State v. Evans, 796 P.2d 178, 14 Kan. App. 2d 591 
(1990) (same). 
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Lane, 728 N.E.2d 1039, 1044, 89 Ohio St. 3d 62, 67, cert. denied, Fink v. Ohio, 531 U.S. 912 

(2000). 

Furthermore, whereas the corresponding federal provisions speak merely of limitations 

on Congress’ law-making power, the Pennsylvania Constitution addresses the rights of 

individuals:  “All men have a natural and indefeasible right . . .”; “No man can of right be 

compelled to . . . .”  This difference is more than merely stylistic.  Whereas the federal clauses 

may be (and have been in Smith) interpreted as a requirement of neutrality towards religion, 

Pennsylvania’s provisions provide an affirmative right to practice religion freely.  This difference 

is crucial here.  Even if the regulation at issue were neutral and generally applicable and were 

found not to implicate hybrid rights and thus were subject only to rational basis review under 

Smith, it may still infringe upon the “natural and indefeasible right to worship Almighty God 

according to the dictates of [one’s] own conscience.” 

Unlike some other states, see, e.g., HAW. CONST. art. I, § 4, the language in the 

Commonwealth’s provision is not derived from the federal First Amendment, which reads 

“Congress shall make no law respecting an establishment of religion, or prohibiting the free 

exercise thereof,” U.S. CONST. amend. I.  It instead parallels the early constitutions of other 

states, many of which included the phrase “natural and indefeasible right to worship Almighty 

God.”  See ANSON P. STOKES & LEO PFEFFER, CHURCH AND STATE IN THE UNITED STATES 155 

(1964) (“Th[is] reference . . . is one of the most characteristic of [early] religious freedom 

guarantees in state constitutions.”).  To apply Smith’s test for the federal Free Exercise Clause to 

the Pennsylvania Constitution would be to render portions of the text of Article I, Section 3 

meaningless.  The reinterpretation of the First Amendment by the U.S. Supreme Court in 1990 

did not, and could not, change this Commonwealth’s guarantees of religious freedom.   
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B.  The History Of Article I, Section 3 Of The Pennsylvania Constitution Supports A 
Broader Construction Of Religious Liberty Than That Given To The Free Exercise 
Clause Of The United States Constitution By Employment Division v. Smith. 

 
The history of the founding of the Commonwealth of Pennsylvania sheds light on the 

scope of its constitutional protections:  

The Quaker leader William Penn devoted his life to securing liberty of conscience as a 
God-given right beyond the dominion of government.  Combining the roles of religious 
leader and political statesman, Penn expounded his views on religious liberty in 
numerous tracts.  In The Great Case of Liberty of Conscience (1671), he stressed that 
coercion of conscience destroyed authentic religious experience and “directly invade[d] 
the divine prerogative.”  

ARLIN M. ADAMS & CHARLES J. EMMERICH, A NATION DEDICATED TO RELIGIOUS LIBERTY 6 

(1990), quoted in Freethought Society v. Chester County, 194 F. Supp. 2d 437, 441 n.7 (E.D. Pa. 

2002).  “Like the constitutions of . . . most of the original 13 Colonies, Pennsylvania’s 

Constitution was drafted in the midst of the American Revolution, as the first overt expression of 

independence from the British Crown.  The Pennsylvania Constitution was therefore meant to 

reduce to writing a deep history of unwritten legal and moral codes which had guided the 

colonists from the beginning of William Penn’s charter in 1681.”  Commonwealth v. Edmunds, 

586 A.2d at 896 (citations omitted).5 

Adopted in 1776, the Pennsylvania Constitution predates the federal Constitution, which 

was ratified over ten years later.  In fact, the Bill of Rights, ratified in 1791, itself was patterned 

after the Declarations of Rights found in the constitutions of Pennsylvania and other colonies.  

See William J. Brennan, Jr., The Bill of Rights and the States, in THE GREAT RIGHTS 67 (E. Cahn 

                                                 
5 For an analysis of the history of Pennsylvania’s religious protection provisions, see Gary S. 

Gildin, Coda to William Penn’s Overture:  Safeguarding Non-Mainstream Religious Liberty 
Under the Pennsylvania Constitution, 4 U. PA. J. CONST. L. 81, 89-124 (2001). 
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ed. 1963).  As mentioned above in Part II.A, the text of the Pennsylvania provision is much more 

detailed and sophisticated than that of the United States Constitution.  Hence, the Pennsylvania 

Constitution’s provision and the United States Constitution, while overlapping in certain 

respects, were not coextensive. 

Another important historical distinction highlights the difference between the scope of 

the Pennsylvania and federal guarantees of religious liberty.  The federal provisions, when 

implemented, did not apply to State action, but only to the federal government itself.  

Incorporation of the Establishment Clause against the states did not occur until 1947.  See 

Everson v. Board of Education, 330 U.S. 1 (1947); Wiest v. Mt. Lebanon Sch. Dist., 320 A.2d 

362, 457 Pa. 166 (Pa. 1974) (“The principles enunciated in this part of our Constitution reflected 

a concern for the protection of the religious freedoms of Pennsylvanians long before the First 

Amendment to the United States Constitution was made applicable to the states through the 

Fourteenth Amendment.”).  In fact, a number of other states had established churches at the time 

of the adoption of the Bill of Rights.  See Wallace v. Jaffree, 472 U.S. 38, 99 & n.4 (1985) 

(Rehnquist, J., dissenting); Engel v. Vitale, 370 U.S. 421, 428 & n.10 (1962).  Instead of 

establishing a religion, however, Pennsylvania elected to guarantee religious freedom.  

Pennsylvania chose to protect the religious rights of all—whether majority or minority. 

Courts’ analyses of the Pennsylvania provision further support the argument that the 

provision does not mirror the federal Free Exercise Clause: 

[T]he Pennsylvania courts had evaluated challenges to laws of general applicability under 
article I, section 3 long before 1940, when the Free Exercise Clause was first held 
applicable to the States.  This settled independent jurisprudence repudiates any 
suggestion that the Pennsylvania courts have interpreted article I, section 3 merely to 
duplicate protection afforded by the federal Constitution.  Indeed, even after the religion 
clauses of the First Amendment were held to govern the states, the Pennsylvania Superior 
Court acknowledged that “this amendment is not nearly as strong as the corresponding 
provision in the Pennsylvania Constitution.” 
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Gildin, supra, at 120 (footnotes omitted) (quoting Commonwealth v. Bauder, 145 A.2d 915, 917, 

188 Pa. Super. 424 (1958)).  Precedent supports the proposition that Article I, Section 3 requires 

the application of the compelling interest test or comparable scrutiny: 

While the Pennsylvania courts did not use the compelling interest terminology, they 
repeatedly stated that only those governmental interests that are “paramount” may 
constitutionally burden religious exercise. . . .  [T]he Pennsylvania courts consistently 
mandated proof of more than a rational basis before upholding laws of general 
applicability that conflicted with an individual’s religious convictions.   
 

Gildin, supra, at 122.  Pennsylvania courts have applied the Commonwealth’s Constitution to 

permit infringement upon religious liberty only in the most dire cases.  See, e.g., Zummo v. 

Zummo, 574 A.2d 1130, 1135, 394 Pa. Super. 30, 40 (1990) (First Amendment and state 

equivalents allow government interference with religion “only . . . in support of countervailing 

interests of the highest order, and then only in the least intrusive manner adequate to safeguard 

the specific interests identified”); id. at 1138-39, 394 Pa. Super. 30, 47 (“parental authority in 

matters of religious upbringing may be encroached upon, only upon a showing of a ‘substantial 

threat’ of ‘physical or mental harm to the child, or to the public safety, peace, order, or welfare.’” 

(quoting Wisconsin v. Yoder, 406 U.S. 205, 230 (1972))); In re Cabrera, 552 A.2d 1114, 1118, 

381 Pa. Super. 100, 108 (Pa. Super. Ct. 1989) (“‘The right to practice religion freely does not 

include the liberty to expose the community or the child to communicable disease or the latter to 

ill health or death.’” (quoting Prince v. Massachusetts, 321 U.S. 158, 166-67 (1944))); Wikoski v. 

Wikoski, 513 A.2d 986, 987, 989, 355 Pa. Super. 409, 411, 414 (1986) (referencing compelling 

interest/least restrictive means test; applying “a most substantial test” and a “stringent analysis,” 

but concluding state’s interests were “paramount.”). 
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The history of Article 1, Section 3—both of its enactment and its interpretation—

distinguishes it from the federal Free Exercise Clause as interpreted in Smith.  Consistent with 

the intention of its Framers, its protections are broader than that of its national counterpart.   

 

C.  Since Smith, Nearly Half Of The States Have Chosen A Higher Standard Of 
Review Under Their Constitutions And Laws. 

 
In response to the Smith decision, many states have chosen—whether under their own 

constitutions or through enacted statutes—to require a compelling government interest to justify 

a burden on religious freedom.  According to Gildin, supra, twenty States have insisted that strict 

scrutiny apply to neutral laws of general applicability—eleven of them in judicial decisions,6 

                                                 
6 See Swanner v. Anchorage Equal Rights Comm’n, 874 P.2d 274 (Alaska 1994) (Sherbert 

test applies under Alaska Constitution), cert. denied, 513 U.S. 979 (1994); Rupert v. City of 
Portland, 605 A.2d 63 (Me. 1992) (state constitution requires compelling interest/least restrictive 
means test); State v. Hershberger, 462 N.W.2d 393 (Minn. 1990) (test of “least restrictive 
alternative for protecting public safety”); St. John’s Lutheran Church v. State Comp. Ins. Fund, 
830 P.2d 1271, 252 Mont. 516 (1992) (“[T]he state may regulate affairs impacting religious 
activity when there is an overriding governmental interest in so doing.”); Humphrey v. Lane, 728 
N.E.2d 1039, 89 Ohio St. 3d 62 (state constitution requires compelling state interest/least 
restrictive means test), cert. denied, Fink v. Ohio, 531 U.S. 912 (2000); First Covenant Church 
of Seattle v. City of Seattle, 840 P.2d 174, 120 Wash. 2d 203 (1992) (“A facially neutral, even-
handedly enforced statute that does not directly burden free exercise may, nonetheless, violate 
[the state constitution], if it indirectly burdens the exercise of religion.”); State v. Miller, 549 
N.W.2d 235, 202 Wis. 2d (1996) (state constitution requires compelling state interest/least 
restrictive alternative test); State v. Evans, 796 P.2d 178, 14 Kan. App. 2d 591 (1990) (“Only 
those interests of the highest order and those not otherwise served can overbalance legitimate 
claims to the free exercise of religion.”); Attorney Gen. v. Desilets, 636 N.E.2d 233, 418 Mass. 
316 (1994) (although Smith “substantially altered” federal constitutional standard, state 
constitution required strict scrutiny); In re Browning, 476 S.E.2d 465, 124 N.C. App. 190 (1996) 
(requiring “compelling state interest in the regulation of a subject within the State’s 
Constitutional power to regulate”); Rourke v. N.Y. State Dep’t of Corr. Servs., 603 N.Y.S.2d 647 
(N.Y. Sup. Ct. 1993) (requiring least restrictive means for serving compelling state interest), 
aff’d, 615 N.Y.S.2d 470 (N.Y. App. Div. 1994).  See also Gildin, supra, at 125-26 & nn.200-10 
(referencing decisions from Massachusetts, New York, Minnesota, Alaska, Montana, Wisconsin, 
Washington, Ohio, Main, North Carolina, and Kansas). 
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eight in legislative enactments,7 and one in an amendment to the state constitution.8  In contrast, 

only two have concluded the rational basis test applies under their state constitutions as well 

following Smith.9 

Even more specifically, the states whose constitutions contain language similar to that 

found in the Pennsylvania Constitution’s Article I, Section 3, and who have confronted this 

question generally have required a compelling interest.  See supra, note 4.  Their reasoning is 

instructive:  For example, the Ohio Constitution contains language nearly identical to that in the 

Pennsylvania Constitution.  See OHIO CONST. art. VIII, § 3.  In a recent decision, the Supreme 

Court of Ohio concluded that strict scrutiny was the applicable standard of review under its 

constitution: 

It was the Smith decision that marked the divergence of federal and Ohio protection of 
religious freedom.  Not until Smith did the difference in the constitutional clauses become 
relevant [because this] court has traditionally mirrored federal jurisprudence as to 
protection of religious freedom . . . follow[ing] federal jurisprudence in enunciating a 
compelling-state-interest test in Ohio. 

 
Humphrey v. Lane, 728 N.E.2d at 1044, 89 Ohio St. 3d at 67 (citation omitted).   

The Pennsylvania Supreme Court has stated that the Commonwealth, “more than any 

other sovereignty in history, traces its origins to the principle that the fundamental right of 

conscience is inviolate.”  Commonwealth v. Eubanks, 512 A.2d 619, 622, 511 Pa. 201, 206 

(1986) (citing The Papers of William Penn, vol. I (Dunn & Dunn, Univ. of Pa. Press)).  The 

Pennsylvania provision must be applied at least as strictly. 

 

                                                 
7 Id. at 125-26 & nn. 212-19 (referencing enactments in Rhode Island, Connecticut, Illinois, 

Florida, South Carolina, Arizona, Texas, and Idaho). 
8 Id. at 126 & n.221 (noting an Alabama amendment).  
9 Id. at 126 & n. 222-23 (citing Tennessee and Oregon). 
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D.  Because The Protections Afforded By The Federal Constitution Have Been 
Weakened By Smith, It Is Of Particular Importance That The Pennsylvania 
Constitution’s Protection Of Religious Liberty Remain Strong. 

 
The final step required by the Court in Edmunds is a review of policy considerations.  

Commonwealth v. Edmunds, 586 A.2d at 901, 526 Pa. at 402.  The Court stated:  “[I]n analyzing 

any state constitutional provision, it is necessary to go beyond the bare text and history of that 

provision as it was drafted 200 years ago, and consider its application within the modern scheme 

of Pennsylvania jurisprudence.”  Id.  As in Edmunds, “an assessment of various policy 

considerations, however, only supports our conclusion” that Pennsylvania Constitution sets a 

high bar for the protection of religious freedom.  Id. 

After the United States Supreme Court’s decision in Smith and Boerne, an independent 

reading of Pennsylvania’s Constitution is necessary to effectuate the goals of Article I, Section 3.  

Prior to 1990, the protections afforded by federal law generally fulfilled the principles underlying 

Article I.  However, in 1990, the United States Supreme Court determined that the guarantee of 

religious freedom provided by the Free Exercise Clause of the First Amendment is not violated 

by a law that is generally applicable and neutral in character (unless it implicates “hybrid 

rights”), regardless of the burdens placed upon religious practice.  Smith, 494 U.S. at 878-79.  

The Court in Smith declined to apply the compelling interest test of Wisconsin v. Yoder, 406 U.S. 

205 (1972), and Sherbert v. Verner, 374 U.S. 398 (1963).  Smith reflected a concern regarding 

the competency of the federal judiciary to review decisions arising out of the political process.  

See Smith, 494 U.S. at 890 (“a society that believes in the negative protection accorded to 

religious belief can be expected to be solicitous of that value in its legislation . . . .  But to say 

that a nondiscriminatory religious-practice exemption is permitted, or even that it is desirable, is 

not to say that it is constitutionally required, and that the appropriate occasions for its creation 
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can be discerned by the courts.”).  Commenting on his opinion in Smith, Justice Scalia wrote in 

City of Boerne v. Flores: 

Who can possibly be against the abstract proposition that government should not, even in 
its general, nondiscriminatory laws, place unreasonable burdens upon religious practice?  
Unfortunately, however, that abstract proposition must ultimately be reduced to concrete 
cases.  The issue presented by Smith is, quite simply, whether the people, through their 
elected representatives, or rather this Court, shall control the outcome of those concrete 
cases.  

 
521 U.S. 507, 544 (1997) (Scalia J., concurring).  Recognizing the importance of free exercise 

protection across the nation, Congress enacted the Religious Freedom Restoration Act (RFRA).  

42 U.S.C. § 2000bb et seq. (restoring the compelling interest standard).  In 1997, the Supreme 

Court held that Congress exceeded its Fourteenth Amendment powers in enacting RFRA.  City 

of Boerne v. Flores, 521 U.S. 507 (1997) (striking down RFRA as applied to the States).  Thus 

the free exercise rights protecting Pennsylvania citizens from generally applicable laws were no 

longer protected by federal law. 

The reasoning behind Smith that federal judges are ill-suited to craft religious exemptions 

to State laws, and behind Boerne that Congress cannot force exemptions on the States, simply is 

irrelevant to the religious protections that an individual State chooses to provide.  Article 1, 

Section 3 does not leave the weak to beg the ministers of the political process for their natural 

right to worship.  Instead, the citizens of Pennsylvania found it necessary to guarantee 

themselves the right to look to the courts of this Commonwealth to protect their religious liberty 

from incursion by the other branches of State government. 

This conclusion is bolstered by the reluctance of the United States Supreme Court to 

allow federal interference with “legislative spheres of autonomy previously reserved to the 

States.”  City of Boerne v. Flores, 521 U.S. at 518 (quotation omitted, emphasis added).  In 

finding that Congress had exceeded its authority under Section 5 of the Fourteenth Amendment 
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when enacting RFRA, the Court held that its requirement of a compelling interest test to justify 

government interference with religious practice was “a considerable congressional intrusion into 

the States’ traditional prerogatives and general authority to regulate for the health and welfare of 

their citizens.”  Id. at 534. 

Finally, the preservation of a high standard of review for assertions of infringement on 

religious liberty furthers the goal of William Penn and others early in our history that this Nation 

and this Commonwealth would be a place of religious freedom.  Regardless of the standard set in 

Smith for religious protection under the federal Constitution, that decision has no import for the 

level of protection guaranteed by the Pennsylvania Constitution.  In the absence of any reason to 

alter this protection, this Court should continue to require that any state enactment that creates a 

substantial burden on religious exercise meet the exacting test of being the least restrictive means 

of furthering a compelling government interest.   

Because the federal Supreme Court has retreated from the protection of First Amendment 

Free Exercise rights, it is therefore imperative that the citizens of Pennsylvania be able to turn to 

their Constitution and receive the protections it was intended to provide.  To simply apply a 

rational basis test in this situation would constitute a wide departure from the test and history of 

Article I, Section 3 of the Pennsylvania Constitution and an abdication of Pennsylvania’s 

sovereign prerogative to provide broader protections for the fundamental rights of its citizens.  

As in Edmunds, this Court should “decline to undermine the clear mandate of [the Pennsylvania 

Constitution’s] provisions by slavishly adhering to federal precedent where it diverges” from 

both history and precedent.  Commonwealth v. Edmunds, 586 A.2d at 903, 526 Pa. at 407.   
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CONCLUSION 

 For the reasons set forth above, this Court should affirm the trial court’s conclusion 

that Article I, Section 3 of the Pennsylvania Constitution requires that any state enactment 

that places a substantial burden on the free exercise of religion be the least restrictive means 

of furthering a compelling government interest. 
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