STATE OF MICHIGAN

IN THE COURT OF APPEALS

THE PEOPLE OF THE STATE OF MICHIGAN,

Plaintiff-Appellee,
' Court of Appeals No. 286992
Vs.
Lower Court No. 2005 401979 FH
EDWARD PINKNEY,
Defendant-Appellant.

/

MOTION FOR LEAVE TO FILE BRIEF OF AMERICAN JEWISH CONGRESS,
BAPTIST JOINT COMMITTEE FOR RELIGIOUS LIBERTY, BECKET FUND
FOR RELIGIOUS LIBERTY, LIBERTY LEGAL INSTITUTE, NATIONAL
ASSOCIATION OF EVANGELICALS, GRADYE PARSONS AS STATED CLERK
OF THE GENERAL ASSEMBLY OF THE PRESBYTERIAN CHURCH (U.S.A),
SAMUEL DEWITT PROCTOR CONFERENCE, AFRICAN METHODIST EPISCOPAL
ZION CHURCH, CHRISTIAN LEGAL SOCIETY, NATIONAL BAPTIST
CONVENTION, USA, INC., PROGRESSIVE NATIONAL BAPTIST
CONVENTION INCORPORATED, THE GAMALIEL FOUNDATION, THE
AMERICAN BAPTIST HOME MISSION SOCIETY, AND REV. HARRY T. COOK
AS AMICI CURIAE IN SUPPORT OF DEFENDANT-APPELLANT

The American Jewish Congress, Baptist Joint Committee For Religious Liberty, Becket
Fund for Religious Liberty, Liberty Legal Institute, National Association of Evangelicals, Grady
Parsons as stated Clerk of the General Assembly of the Presbyterian Church (U.S.A.), Samuelv
Dewitt Proctor Conference, African Methodist Episcopal Zion Church, Christian Legal Society,
National Baptist Convention, USA, Inc., Progressive National Baptist Con.v'ention Incorporated,
the Gamaliel Foundation, the American Baptist Home Mission Society and Rev. Harry T. Cook
(collectively, the “Amici”), through counsel and pursuant to 7.212(H), respectfully move this
Court for Leave to file the proposed Brief in Support of Defendant-Appellant Edward Pinkney

(attached hereto as Exhibit A). In support of this Motion, the Amici further state:

1




1. On December 18, 2008, Defendant-Appellantv Rev. Edward Pinkney timely filed
his Brief on Appeal.

2. Attorneys for the Plaintiff-Appellee have not yet filed a Brief on Appeal. If
Plaintiff-Appellee had filed its Brief on Appeal, such brief would have been due on or before
February 19, 2009.

3. Since Plaintiff-Appellee has not yet filed a brief, the time frame set forth in MCR
7.212(H)(1) has not yet begun and this Motion is timely filed.

4. The proposed Brief, attached hereto as Exhibit A, is filed on behalf of religious
organizations, a minister, and civil liberties organizationsvthat specialiie in religious liberty
issues. The proposed Brief considers only the religious paragraph of the newspaper cblur’nri that
led to this case, and addresses only the claim that that paragraph was a true threat and thus
unprotected by the First Amendment.

5. Each of the Amici has an interest in freedom of religious speech and has
knowledge of the prophetic religious tradition ih which Rev. Pinkney spoke. The Amici are
interested in this case because affirmance here could threaten the speech of other religious
speakers in the same or similar traditions. The Amici also believe that their expertise will be
helpful to the Court in understanding the speech at issue and the treatment of that speech by the
judges below. Statements of individual Amici are in the Appendix attached to the proposed

Brief.




For these reasons, and all those set forth in the proposed Brief, the Amici respectfully

request that this Court grant them leave to file their proposed Brief in Support of Defendant-

Appeliant Edward Pinkney.

Dated: March 18, 2009

Respectfully submitted,
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STATEMENT OF INTEREST OF AMICI

This brief is filed on behalf of religious organizations, a minister, and civil liberties
organizations that specialize in religious liberty issues. The brief considers only the religious
paragraph of the newspaper column that led to this case, and addresses only the claim that that
paragraph was a true threat and thus unprotected by the First Amendment.

Each of these amici has an interest in freedom of religious speech and has knowledge of
the prophetic religious tradition in which Rev. Pinkney spoke. These amici are intereéted ’in this
case because affirmance here could threaten the speech of other religious speakers in the same or
similar traditions. Amici also believe that their expertise will be helpful to the Court in
understanding the speech at issue and the treatment of that speech by the judges below.

Statements of individual amici are in the Appendix.




ARGUMENT

I. The Court Below Punished Appellant for Political and Religious Speech at the Core
of the First Amendment.

Rev. Pinkney’s probation was revoked, and he was sentenced to a substantial term of
imprisonment, for “threatening” Judge Butzbaugh. The “threat” consisted of one paragraph
published in an opinion column in a newspaper. This paragraph was political and religious
speech at the very core of the First Amendment, and not within any exception to constitutional
protection. |

Political speech is central to the First Amendment because of its importance to self-
governance. See, e.g., New York .T imes v Sullivan, 376 US 254, 270 (1964) (affirming the
principle that public debate “may well include vehement, caustic, and sometimes unpleasantly
sharp attacks on governrnént and public officials”).

Religious speech is independently central to the First Amendment, because religious
speech also addresses issues of fuhdamental importance and provokes deep disagreements that
have led to conflict and censorship. Religious speech was central to the formative conflicts that
led to legal protection for free speech. “[Ijn Anglo-American history, at leést, government
suppression of speech has so commonly been directed precisely at religious speech that a free-
speech clause without religion would be Hamlet without the prince.” Capitol Square Review &
Advisory Bd v Pinette, 515 US 753, 760 (1995). Religious speech is protected by both the Free
Speech Clause and the Free Exercise Clause. Santa Fe Indep Sch Dist v Doe, 530 US 290, 302
(2000); Rosenberger v Rector & Visitors of Univ of Va, 515 US 819, 841 (1995); Largentvv
Texas, 318 US 418, 422 (1943). For a more fully developed explanation of why religious speech
is maximally protected by the First Amendment, see Douglas Laycock, Freedom of Speech That

Is Both Religious and Political, 29 U.C. Davis L. Rev. 793, 795-99 (1996) (collecting cases).




The speech at issue here was both political and religious. The speech was political
because it criticized a public official and exhorted him to change the way he conducted his
office. The speech was religious because it criticized this public official in explicitly religious
terms. The disputed paragraph was not just casually or incidentally religious. This was core
religious speech, a textbook example of one important rhetorical and theological tradition within
both Christianity and Judaism.

The passage at issue was core religious speech for at least two reasons: It quoted
scripture, and it spoke in the prophetic tradition, calling on a sinner to repent. Rev. Pinkney
invoked excerpts from a passage in Deuteronomy, chapter 28, which quotes Moses presenting
God’s covenant with the Israelites. Verses 1 to 14 promise the many goc;d things the Lord would
do for the Israelites if they kept the law; verses 15 to 68 tell the many horrific things the Lord
would do to the Israelites if they failed to keep the law. Rev. Pinkney invoked only a smallkpart
of this long list, excerpting from verses 15 to 22. What God promised for the Israelites was -
much wofse than what Rev. Pinkney invokéd for Judge Butzbaugh.

Rev. Pinkney did not cite Deuteronomy, but footnotes are not required in newspaper
columns, and even if they were, omitting footnotes is not a criminal offense. He probably
assumed that most of his readers would recognize the passage as biblical from its tone, its
rhythms, and its rhetorical style. Even a reader wholly without religious training is likely to
recognize the archaic forms “thee” and “thou” as biblical, especially in an article written by a
pastor.

All Christians look to the Bible as the inspired Word of God. Evangelical Protestant
Christians especially look to the Bible as the unique and final authority for the believer, and for
many evangelical Christians, as an inerrant source of revelation. They regularly bring scripture

to bear on the problems of life and on the issues of the day; quoting and applying scripture is




essential to their way of life and modes of thought. In the founding era, the Bible was even more
widely known, studied, and quoted than it is today. Quoting scripture is core religious speech;
the Framers of the First Amendment could not have imagined that it would ever be a criminal
offense to quote scripture. |

Second, Rev. Pinkney spoke in the prophetic tradition. This tradition, including prophecy
of divine retribution against sinners, is another important thread in both Christianity and
Judaism. Scripture offers far too many examples to quote them all here. See, e.g., Jeremiah 5:6
(foretelling attacks by a lion, a wolf, and a leopard; “every one that goeth out thence shall be torn
in pieces: because their transgressions are many”). (This and all other biblical quotations are
from the King James Version). Such prophecies were sometimes directed to individual officials.
The prophet Nathan said to King David, “Thus saith the LORD, Behold, T will raise up evil
against thee out of thine own house, and I will take thy wives before ‘Fhine eyes, and give them
unto thy neighbor, and he shall lie with thy wives in the sight of this sun.” 2 Samuel 12:11.

This form of prophecy is more commonly associated with the Jewish scriptures, known to
Christians as the Old Testament, but the Christian New Testament containé similar passages.
See, e.g., Luke 11:46-52, where Jesus said that “this generation” might be called upon to shed all
“the blood of all the prophets, which was shed from the foundation of the world;” Matthew 18:8
(urging His listeners to take drastic steps to avoid “everlasting fire”); 1 Corinthians 16:22 (the
Apostle Paul declaring that “If any man love not the Lord Jesus Christ, let him be Anatherria”);
Galatians 1:3-9 (Paﬁl declaring that if any man or angel “preach any other gospel unto you than
that which we have preached unto you, let him be accursed.”).

Some Christian ministers continue to speak in this pfophetic tradition, promising divine
retribution against whole societies, groups, or specific individuals. Sometimes they take the

more modest course of simply noting possibilities, or of recognizing divine punishment in bad
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events that have already occurred. Politiéal leaders have also spoken in this way, sometimes
more effectively than many ministers. At its best, such rhetoric can be inspiring; at its worst, it
sounds hatefﬁl and divisive to many Americans. Even the inspiring examples seemed divisive at
the time to those who were condemned. There is no judicially manageable line to separate good
prophetic rhetoric from bad; it is all constitutionally protected.

Abraham Lincoln viewed the Civil War as God’s punishment for slavery, and he feared
that God might make the war drag on: “Yet, if God wills that it continue until all the wealth
piled up by the bondsman’s two hundred and fifty years of unrequited toil shall be sunk, and
until every drop of blood drawn with the lash shall be paivd by another drawn with the sword, as
was said three thousand years ago, so still it must be said ‘the judgments of the Lord are true and
righteous altogether.”” Abraham Lincoln, Second Inaugural Address (Mar. 4, 1865), available at
www.nationalcenter.org/LinconSecondInaugural. html  (quoting  Psalms 19:9). Thomas
Jefferson, also speaking of slavery, said: “I tremble for my country when I reflect that God is
just; that his justice cannot sleep forever;” and that “an exchange of situation” between slaves
and masters “may become probable by supernatural interference.” Thomas Jefferson, Notes on
the State of Virginia 174-75 (1853 reprint).

More recently, Rev. Jerry Falwell blamed the terrorist attacks of September 11, 2001, on
“pagans, abortionists, feminists, homosexuals, the American Civil Liberties Union, and People
for the American Way.” And he predicted more of the same: “I’d say this is a wake-up call
from God. ... If we don’t repent, then more events might happen in the future.” Chris Kahn,
Robertson Defends Falwell for Remarks, Grand Rapids Press, Sept. 15, 2001, at A4.

When the voters of Dover, Pennsylvania, voted out of office a school board that had
supported Intelligent Design in the science curriculum, Rev. Pat Robertson said, “I’d like to say

to the good citizens of Dover: If there is a disaster in your area, don’t turn to God; you just




rejected him from your city.” Town Is Warned of God'’s Wrath, N.Y. Times, Nov. 11, 2005, at
Al6.

Perhaps the most common remark aimed at specific public officials in this tradition is to
pray for their death. This too has biblical roots; the psalmist prayed for death and much more to
happen to one of his enemies: “Let his days be few; and let another take his office. Let his
children be fatherless, and his Wifé a widow.” Psalms 109:8-9. Wiley Drake, a Southern Baptist
pastor, recently.urged his followers to use this psalm to focus their “imprecatory prayer” for
harm to key personnel of Americans United for Separation of Church and State. K. Connie
Kang, Prayer to Hurt Foes Finds Little Support, Los Angeles Times, Aug. 25, 2007, at 2. In
2008, some supporters of Sarah Palin prayed for John McCain’s timely death: “May the LORD
cause McCain/Palin to win the White House in 2008, and then smite the godless McCain in favor
of Palin. Amen”  Frederick Clarkson, Theocrats to Pray for McCain’s Death,
www.talk2action.org/story/2008/9/3/11483/34706 (quoting this and other examples). Rev. Pat
Robertson prayed, with respect to the Supreme Court: “Take control, Lord! We ask for
additional vacancies on the court.” David D. Kirkpatrick, DeLay to Be on Christian Telecast on
Courts, N.Y. Times, Aug. 3, 2005, at Al4. An example from the founding era is Thomas
Jefferson, who wrote of Patrick Henry: “What we have to do I think is devoutly to pray for his
death.” Letter to James Madison (Dec. 8, 1784), in 1 The Republic of Letters: The
Correspondence Between Thomas Jefferson and James Madison, 1776-1826, at 353-54 (James
Morton Smith, ed., 1995). A public report of each of these quotations is attached as an exhibit.

Rev. Pinkney’s column cannot be meaningfully distinguished from these examples or
from much other speech in this prophetic tradition. Some readers may find his column an
unattractive example of the genre, but outrageousness and offensiveness are not categories that

justify censorship under the First Amendment. See, e.g., Hustler Magazine v Falwell, 485 US







