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applicable law incidentally burdens rights protected by ‘the Free Exercise Clause
in conjunction with other constitutional protections . . . .”” 309 F.3d at 144 n.26
(quoting Smith). See also Blackhawk v. Pennsylvania, 381 F.3d 202 (3d Cir. 2004) -
(recognizing that “the Court did not overrule prior decisions in which ‘hybrid
claims’ (i.e., claims involving ‘not the Free Exercise Clause alone, but the Free
Exercise Clause in conjunction with other constitutional protections’) had
prevailed against ‘neutral, generally applicable law[s].””).

Property rights, when combined with Free Exercise rights, constitute a
hybrid right that calls for strict scrutiny:

Although the Alaska housing laws do not under Yee, rise to the level

of a permanent physical occupation sufficient to trigger a per se right

to compensation, they authorize a “physical invasion” of the

landlords’ property just the same. We thus conclude that Thomas and

Baker have made out a substantial argument that the Alaska laws “go

too far,” ... and, thus, a colorable claim that their rights under the

Takings Clause of the Fifth Amendment have been infringed. Hence,
the Fifth Amendment serves to “hybridize” their Free Exercise Clause

challenge . . ..

Thomas v. Anchorage Equal Rights Comm'n, 165 F.3d 692, 708-09 (9th Cir. 1999)

(emphasis added).'® Of course, it is indisputable that Defendants’ exercise of

' Based on Article III standing concerns, this decision was vacated,
withdrawn and remanded with instructions to dismiss. 192 F.3d 1208 (9th Cir.
1999), on reh’g, 220 F.3d 1134 (9th Cir. 2000) (holding that case was not ripe for
review). The substantive reasoning of the decision, however, has not been
undermined.
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eminent domain here would result in a “permanent physical occupation” of the

Mosque’s Property, and thus the hybrid rights doctrine applies without question.

\2 Strict scrutiny applies under RLUIPA § 2(a).

Under RLUIPA, strict scrutiny applies if a land-use regulation substantially
burdens religious exercise in a way that affects interstate commerce, or through a
system that permits the government to make individualized assessments of the
property uses. See RLUIPA, 42 U.S.C. § 2000cc(a)(2)(B)-(C). The actions
targeting the Mosque are “land use regulations”:

Even if the Court were only considering the condemnation
proceedings, they would fall under RLUIPA’s definition of “land use
regulation” which is defined as “a zoning or landmarking law, or the
application of such a law, that limits or restricts the claimant’s use or
development of land . . . ,” 42 US.C. § 2000cc-5(5). The
Redevelopment Agency’s authority to exercise eminent domain to
contravene blight, as set forth in the Resolution of Necessity, is based
on a zoning system developed by the City {the LART Plan). It would
unquestionably “limit[ ] or restrict [ ]” Cottonwood’s “use or
development of land.”

Cottonwood, 218 T. Supp. 2d at 1222 n.9 (emphasis added). Moreover, the
Township itself admits that the taking is in furtherance of its “Master Plan,” VC
160, Rubin Decl. Ex. A at 1, which is undoubtedly a “land use regulation.” See,
e.g., City of Eastlake v. Forest City Enterprises, Inc., 426 U.S. 668, 690 n.12
(1976) (“[T]he comprehensive plan is the essence of zoning.”); Udell v. Haas, 21

N.Y.2d 463, 469, 235 N.E.2d 897, 901 (1968) (“This fundamental conception of
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