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applicable law incidentally burdens rights protected by ‘the Free Exercise Clause
in conjunction with other constitutional protections . . . .”” 309 F.3d at 144 n.26
(quoting Smith). See also Blackhawk v. Pennsylvania, 381 F.3d 202 (3d Cir. 2004) -
(recognizing that “the Court did not overrule prior decisions in which ‘hybrid
claims’ (i.e., claims involving ‘not the Free Exercise Clause alone, but the Free
Exercise Clause in conjunction with other constitutional protections’) had
prevailed against ‘neutral, generally applicable law[s].””).

Property rights, when combined with Free Exercise rights, constitute a
hybrid right that calls for strict scrutiny:

Although the Alaska housing laws do not under Yee, rise to the level

of a permanent physical occupation sufficient to trigger a per se right

to compensation, they authorize a “physical invasion” of the

landlords’ property just the same. We thus conclude that Thomas and

Baker have made out a substantial argument that the Alaska laws “go

too far,” ... and, thus, a colorable claim that their rights under the

Takings Clause of the Fifth Amendment have been infringed. Hence,
the Fifth Amendment serves to “hybridize” their Free Exercise Clause

challenge . . ..

Thomas v. Anchorage Equal Rights Comm'n, 165 F.3d 692, 708-09 (9th Cir. 1999)

(emphasis added).'® Of course, it is indisputable that Defendants’ exercise of

' Based on Article III standing concerns, this decision was vacated,
withdrawn and remanded with instructions to dismiss. 192 F.3d 1208 (9th Cir.
1999), on reh’g, 220 F.3d 1134 (9th Cir. 2000) (holding that case was not ripe for
review). The substantive reasoning of the decision, however, has not been
undermined.
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eminent domain here would result in a “permanent physical occupation” of the

Mosque’s Property, and thus the hybrid rights doctrine applies without question.

\2 Strict scrutiny applies under RLUIPA § 2(a).

Under RLUIPA, strict scrutiny applies if a land-use regulation substantially
burdens religious exercise in a way that affects interstate commerce, or through a
system that permits the government to make individualized assessments of the
property uses. See RLUIPA, 42 U.S.C. § 2000cc(a)(2)(B)-(C). The actions
targeting the Mosque are “land use regulations”:

Even if the Court were only considering the condemnation
proceedings, they would fall under RLUIPA’s definition of “land use
regulation” which is defined as “a zoning or landmarking law, or the
application of such a law, that limits or restricts the claimant’s use or
development of land . . . ,” 42 US.C. § 2000cc-5(5). The
Redevelopment Agency’s authority to exercise eminent domain to
contravene blight, as set forth in the Resolution of Necessity, is based
on a zoning system developed by the City {the LART Plan). It would
unquestionably “limit[ ] or restrict [ ]” Cottonwood’s “use or
development of land.”

Cottonwood, 218 T. Supp. 2d at 1222 n.9 (emphasis added). Moreover, the
Township itself admits that the taking is in furtherance of its “Master Plan,” VC
160, Rubin Decl. Ex. A at 1, which is undoubtedly a “land use regulation.” See,
e.g., City of Eastlake v. Forest City Enterprises, Inc., 426 U.S. 668, 690 n.12
(1976) (“[T]he comprehensive plan is the essence of zoning.”); Udell v. Haas, 21

N.Y.2d 463, 469, 235 N.E.2d 897, 901 (1968) (“This fundamental conception of
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zoning has been present from its inception. The almost universal statutory
requirement that zoning conform to a ‘well-considered plan’ or ‘comprehensive
plan’ is a reflection of that view.”)., Therefore, the taking is also an
“implement[ation of] a land use regulation,” 42 U.S.C. § 2000cc(a)(1). Finally, the
discriminatory and burdensome land development process the Mosque has been
subject to—which Plaintiffs challenge and the capping of which is the eminent
domain attempt—is a land use regulation.

The Mosque also meets both of RLUIPA’s jurisdictional requirements listed
above. As described supra, the individualized assessments portion, 42 U.S.C.
§ 2000(a)(2)(C), merely codifies existing Supreme Court law:

What Congress manifestly has done in this subsection is to codify the

individualized assessments jurisprudence in Free Exercise cases that

originated with the Supreme Court's decision in Sherbert v. Verner,
374 U.S. 398 (1963).

Freedom Baptist Church, 204 F. Supp. 2d 857, 868 (E.D. Pa. 2002). As discussed
at length above, Plaintiffs meet this standard.

Furthermore, the burden on the Albanian Mosque’s religious exercise
certainly affects interstate commerce. Preventing the Mosque from building its
facility directly affects substantial commercial activities. The effect on commerce
of the ongoing use of the property alone, not to mention the necessary construction

that will take place, is enough to trigger the commerce clause. See U.S. v. Grassie,

237 F.3d 1199, 1208, 1211, n.7 (10th Cir. 2001), cert. denied, 533 U.S. 960 (2001)
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(“Religion and, in particular religious buildings actively used as the site and

dynamic for a full range of activities, easily falls” within the commerce power).

vi.  Strict scrutiny applies under N.J. Constitution Art. 1 9 3.

New Jersey state courts have consistently applied strict scrutiny to laws
regulating religious land use within this State. For example, in Farhi v.
Commissioners of Borough of Deal, 499 A.2d 559, 563 (N.J. Super. 1985), a court
held that “the guaranty of freedom of worship as set forth by our State Constitution
forecloses any use by a municipal authority of its zoning power to prohibit the free
exercise of religious activity in the privacy of one's home.”!! (Emphasis added.)
In New Jersey, “religious institutions enjoy a highly-favored and protected status,
which severely curtails the permissible extent of governmental regulation in this
area.” Id. (citing Westchester Reform Temple v. Brown, 239 N.E.2d 891 (N.Y. .
1968)). In applying these principles to land use regulations, courts have prevented
municipalities from obstructing religious services in a residential home, see Farhi,

supra, and preventing a church from operating a radio station. Burlington

Assembly of God Church v. Zoning Bd. of Adjustment Tp. of Florence, 570 A.2d

"' New Jersey courts are free to provide greater protections than the federal
Free Exercise Clause. See Farhi, 499 A.2d at 562 (“It is now well settled that the
New Jersey Constitution may be interpreted to expand upon the rights and
freedoms guaranteed by the United States Constitution.”).
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495 (N.J. Super. 1989) (“The proposed radio station, as a religious use, is protected
by our state . . . constitution[]....”).

In order to justify such burdens on religious exercise, the Farhi court held
that under the New Jersey Constitution, the state must demonstrate some

“overriding govemmental interest [and] show that no alternative forms of

regulation would combat such abuses without infringing First Amendment rights.”
Id. at 563-64 (citations omitted, emphasis added). See also Burlington Assembly of
God Church, 570 A.2d at 499 (“A zoning regulation which denies that use can
accommodate the constitutional demand only if it is shown by the municipality to
reflect an ‘overriding governmental interest’ with no alternative available means”).
B.  Under the First Amendment’s Free Exercise Clause, Any
Burden on Religious Exercise— Whether Substantial or Not, Is
Subject to Strict Scrutiny Review If the Regulation at Issue Is
Not Neutral or Generally Applicable.
In the Third Circuit, all laws that burden religious exercise in a manner that

is not neutral or generally applicable are subject to strict scrutiny review, whether

or not the burden on religious exercise is “substantial.” See Brown v. Borough of

Mahaffey, Pa., 35 F.3d 846, 849 (3d Cir. 1994) (“The rare cases''” which address -

"It is important to note that, as the Second Circuit recognized, it is rare for a
municipality to take religious property. Yonkers Racing Corp., 858 F.2d at 869
(noting that such cases “hafve] only very rarely been presented . . . because
legislatures and administrative bodies have generally accorded great respect to
religious organizations”).
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acts or laws which target religious activity have never limited liability to instances
where a ‘substantial burden’ was proved by the plaintiff.”). In Brown, the burden
that the Third Circuit struck down was a necessity to “walk 100 to 200 feet to
reach a place of worship.” Id at 848. The burden on the Mosque is much
greater—they would be unable to worship on the Property at all. See also Tenafly
Eruv Ass’n, Inc., 309 F.3d at 170 (holding that “the plaintiffs need to show only ‘a

sufficient interest in the case to meet the normal requirement of constitutional

standing,” Hartmann v. Stone, 68 F.3d 973, 979 n. 4 (6th Cir. 1995) (rejecting
substantial burden requirement), . . . .”).

Similarly, in Blackhawk, the Third Circuit rejected the argument that the
governmental regulation at issue was not subject to strict scrutiny because it did
not “prohibit [plaintiff] from engaging in religiously motivated conduct.” Id. at
212. The correct test was “not whether the plaintiffs had proffered sufficient
evidence to create a material issue of fact regarding the extent of the burden

created . . . but instead whether there is sufficient evidence to create a material

issue of fact regarding whether the defendants intentionally impeded the plaintiffs’

religious activity.” Brown, 35 F.3d at 850 (emphasis added). Therefore, even if
the burden on the Albanian Mosque’s religious exercise was not “substantial”—
which it is, see infra § I(1)(C)—it would still violate the Free Exercise Clause in

the Third Circuit. Once it is determined that the Township “intentionally impeded”
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the Mosque’s religious activity—and it certainly did do so here—the Township
must demonstrate that it possessed a compelling interest in doing so.
C.  Taking the Albanian Mosque’s Property Will Substantially
Burden Its Religious Exercise.

Unlike the First Amendment, the government regulation subject to strict
scrutiny must be deemed to “substantially burden” or “substantially infringe” the
claimant’s religious exercise under RLUIPA and the New Jersey Constitution. See
RLUIPA, 42 U.S.C. § 2000cc(a)(1) (“No government shall impose or implement a
land use regulation in a manner that imposes a substantial burden on the religious
exercise . . . .”); Burlington Assembly of God Church, 570 A.2d at 498
(“Deprivation of the protections afforded [by the N.J. Constitution] requires the
State to demonstrate some ‘overriding governmental interest’, that justifies the
‘substantial infringement of appellant’s First Amendment right’ and to show that
‘no alternative forms of regulation would combat such abuses . . . .’”). The
Mosque also easily meets this standard.

The Mosque 1s, first and foremost, a religious institution engaged in worship.
Its incorporating documents state that its purpose is “to establish and maintain a
mosque and to provide a place of public worship and prayer in accordance with the
traditions of the Islamic religion . . . ; to establish maintain and conduct a school

for religious instructions of children and adults; [and] to promote the cultural
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heritage [of Albanian Muslims].” VC § 11; Kurtishi Decl. Ex. B. As described
above, the Mosque’s current facilities have been wholly inadequate for some time,
and its need to move to a larger facility is dire. See generally VC 99 16-21;
Polozani Decl. Y 8, 9; Kurtishi Decl. ] 4, 5, 9; Camaj Decl. q 6.

In applying these principles in an unpublished church land use case, the
Third Circuit classified relevant criteria for substantial burdens on religious

exercise:

e Whether such land use regulation would “restrict . . . the manner or
content of the Church’s religious services”; and

e Whether “the Ordinance did . . . directly or indirectly inhibit the
Church's access to its property.”

Second Baptist Church of Leechburg v. Gilpin Tp, Pennsylvania, 2004 WL
2958291 at *2 (3d Cir. Dec. 16, 2004). There, the court affirmed the trial court’s
dismissal of the RLUIPA challenge to the requirement of a “sewer tap-in” for a
church, holding that such a requirement did not substantially burden religious
exercise. In contrast, preventing the Mosque from worshiping on its property will,
of course, restrict “the manner . . . of the [Mosque’s] religious services,” and will
“directly . . . inhibit the [Mosque’s] access to its property.”

The taking will have a direct substantial impact on the Albanian Mosque’s
religious exercise. The current location where the Mosque meets is very small and

inadequate, approximately 3,000 square feet total. VC q 13; Polozani Decl. § 6 &
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Exs. A & B; Kurtishi Decl. § 3. The Mosque’s current facility cannot
accommodate its membership during Ramadan, when “the Koran commands that
both male and female Moslems should attend the Mosque for prayers and
services.” VC 4 17; Polozani Decl. 1 9, 12; Kurtishi Decl. §{ 4, 5; Camaj Decl.
9 6. Preventing the Albanian Mosque from praying and worshiping together as one
body is a substantial burden:

The requirement that there be a facility for religious assembly is

common and fundamental to many of the world's religions. As one

pair of commentators put it, “[tJhe physical embodiment of a faith

group—its church—represents its ability to speak, assemble, and

worship together: three fundamental rights embodied in the First

Amendment.” Roman P. Storzer and Anthony Picarello, The Religious

Land Use and Institutionalized Persons Act of 2000: A Constitutional

Response to Unconstitutional Zowning Practices, 9 GEO. MASON L.

REV. 929, 945 (2001).
Guru Nanak Sikh Society of Yuba City v. County of Sutter, 326 F. Supp. 2d 1140,
1150-51 (E.D. Cal. 2003). In Cottonwood Christian Center, the court held that a
substantial burden existed where the church’s original “small quarters prevent[ed]
Cottonwood from meeting as a single body, as its beliefs counsel,” and the
property for their larger facility was taken by eminent domain. 218 F. Supp. 2d at
1226, see also id. at 1227 (“Cottonwood here has demonstrated that meeting in one

location at one time, as well as providing numerous ministries, are central to its

faith.”). Here, the members of the Mosque cannot even all meet together when
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necessary because of size limitations and their inability to build on their new
property.

Tellingly, even Defendant Planning Board member Tim Collins has
acknowledged the need for a new facility:

You are currently in a facility that is about 3,000 sq. ft. clearly too
small for your needs . . .. :

December 2, 2003 Planning Board Minutes at 13, Rubin Decl. Ex. C. There can be
little doubt, as Mr. Collins recognized and Defendants cannot reasonably dispute,
that such a facility cannot accommodate the worship and education needs of 200
families. The current worship space alone can only hold approximately 70-100
people. VC ¥ 13; Polozani Decl. 1§ 7, 12 & Ex. A.

The space used by the women members can only hold a small fraction of
their number. Camaj Decl. 96, 7; Kurtishi Decl. J 4. Many women have not
attended prayer and services because of lack of space. Polozani Decl. § 13. They
cannot see the Imam, and must rely on a video monitor. /d. § 9; Camaj Decl. q 6,
8. See Camaj Decl. § 11 (“We have no place to meet among ourselves for moral or
religious support, or religious study or to teach and learn the rituals and traditions
that are important to the practice of our faith.”); 7 (stating that women cannot

perform their religious duties during Ramadan).
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