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Supp. at 886. Compare with First Covenant Church, 840 P.2d at 187 (holding that
fire safety is a compelling government interest in the land use context).™

Here, the interests are even weaker and fail factually as well as legally. The
Township had not seen a need to take the Property prior to the Mosque’s purchase
or even any time between 2003 and 2006. It had previously approved a
subdivision on this property. Kurtishi Decl. § 14. A day care facility and offices
(built recently) and a -church are located very close by. Id 99 15-16. If the
Township had a truly compelling interest, it would have acted prior to this point;
otherwise it would effectively be admitting that it was jeopardizing the public
health and safety for years. Of course this is not true—this is an issue of recreation
and conservation, and not safety—and as such, the Defendants lack any compelling
interest.

E. Defendants have less restrictive alternatives available to meet
any interest without destroying the Albanian Mosque’s plans
for an adequate place of worship.

Additionally, even if there were a compelling governmental interest here—

which there is not—the burden is on the Township to demonstrate that it cannot

" Other examples of a compelling governmental interest include protecting
student safety, Cheema v. Thompson, 67 F.3d 883, 885 (9th Cir. 1995), protection
of public safety and order, Wisconsin v. Yoder, 406 U.S. 205, 230 (1972); Sherbert
v. Verner, 374 1.S. at 403; and “clear and present, grave and immediate danger to
public health peace and welfare,” Congregation Beth Yitzchok of Rockland, Inc. v.
Town of Ramapo, 593 F. Supp. 655, 663 (S.D.N.Y. 1984).
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meet its objectives through any means other than taking the Property. RLUIPA, 42
US.C. § 2000cc(a)(1)B). The First Amendment also requires such a
demonstration. “If accommodation between the competing interests of church and
state is possible, then it ought to be pursued no matter how compelling the state
interest might be.” Yonkers Racing Corp., 858 F.2d at 872 (remanding with
instructions to “determine whether the public interest in remedying discrimination
can be reasonably accomplished without the taking of the Seminary’s property.”);
see also Order of Friars Minor of Province of The Most Holy Name v. Denver
Urban Renewal Authority, 527 P.2d 804, 805 (Colo. 1974) (“Only after such a
hearing and upon finding that there is a substantial public interest involved which
cannot be accomplished ‘through any other reasonable means,” can the court
proceed with the condemnation of the property.”); Pillar of Fire, 509 P.2d at 1253,
1254 (“A court must be given an opportunity to judge whether the Township’s
plans for the specific block and the site of the church are so vital to the overall
renewal plan that the petitioner’s property should be condemned and
demolished.”). However, since there is no compelling interest here, the Court need

not ever reach this component of the analysis.
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2. The Township’s Actions Discriminate Against the Albanian Mosque
in Violation of the Free Exercise Clause, the Equal Protection Clause,

RLUIPA, 42 U.S.C. § 2000ce(B)2), Equivalent Protections of the
New Jersey Constitution, and the New Jersey Law Against
Discrimination.

Unlike RLUIPA’s “Substantial Burdens” section, a violation of RLUIPA’s
“Nondiscrimination” section cannot be justified by a compelling interest:

No government shall impose or implement a land use regulation that

discriminates against any assembly or institution on the basis of

religion or religious denomination.
42 U.S.C. § 2000cc(b)(2). Likewise, the Free Exercise Clause not only protects
against burdens on religious exercise, but also against discrimination based on
religion. See Islamic Center of Mississippi, Inc. v. City of Starkville, Miss., 840
F.2d 293 (5™ Cir. 1988) (“Because the City has failed to establish that the Board of
Aldermen based its denial of an exception to the Islamic Center on a sufficient
reason or that it has not favored Christian churches over Muslim mosques, we hold
the Board's action violates the free exercise of religion clause.”). The Equal
Protection Clause also prevents governments from engaging in discriminatory
treatment between similarly situated entities. See Congregation Kol Ami v.
Abington Tp., 309 F.3d 120, 135 (3d Cir. 2002) (“Although a finding of bare

animus towards a group or ‘fear, unsubstantiated by factors which are properly

cognizable in a zoning proceeding,’ is not necessary for a zoning ordinance to fail
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under an equal protection challenge, such evidence is likely sufficient.” (citing City
of Cleburne v. Cleburne Living Center, 473 U.S. 432, 448 (1985)).

Here, the violation of the neutrality principle is invidious: the core of the
opposition to Mosque is local residents’ animus. Kurtishi Decl. ] 20, 21. There
is ample evidence that the community does not want the Mosque in their
neighborhood, although there are churches nearby. The “objectors™ attorney
before the Defendant Planning Board stated that he represented 115 individuals.
VC §71; Rubin Decl. Ex. D at 3 (May 23, 2005 Planning Board Minutes). They
are on the record and quoted in the press as objecting to the Mosque’s minaret, the
(false) impression that the Mosque will utilize loudspeakers as a call to prayer, and
have described the Mosque as a “public nuisance.” VC 7 66-70. They have
formed a “Property Protection Group” to fight off the Mosque. VC 9 66. They
have demanded to see the Mosque’s membership lists and certificate of
incorporation. VC § 67; Rubin Decl. Ex. E at 7 (August 23, 2005 Planning Board
Meeting Minutes).

Regarding the application process itself, the Defendant Board demanded
“maximum usage, worst case scenario” studies of the Mosque’s use where it had
not done so with other applicants. VC 9 41. It focused on “peak” events and not
regular usage where it had not done so with other applicants. VC ] 42. It

improperly used fire and building codes occupancy limits to estimate usage,
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inflating such figures in a manner that it had not imposed on other applicants. VC
 46. Throughout the application process—which has lasted thus far for 3.5 years
for a use permitted by right—the Mosque has been treated worse than others. VC
99131, 36. Not content with this burden, they are now taking the property.

Also important is the Township’s focus on this Property, and its disinterest
in taking it before it was clear that it could not prevent its development by any
other means:

Here, there is significant circumstantial evidence of a
discriminatory intent. For nearly a decade, the Cottonwood Property
sat vacant. Despite having been declared a blight, having been the
subject of both the Specific Plan and the LART Plan, and being under
the authority of the Redevelopment Agency, no improvements were
made. Indeed, less than 10% of the LART Plan Area has been
developed. Once Cottonwood purchased the land, however, the City
became a bundle of activity and developed the Town Center and the
Walker/Katella Retail Project for the LART Plan Area.

At first blush, the City's concern about blighting rings hollow.
Why had the City, so complacent before Cottonwood purchased the
Cottonwood Property, suddenly burst into action? Although some
innocent explanations are feasible-such as new leadership or robust
economic growth-the activity suggests that the City was simply trying
to keep Cottonwood out of the City, or at least from the use of its own
land.

Cottonwood Christian Center, 218 F. Supp. 2d at 1225 (emphasis added).
Similarly, the Township here has admitted that it the taking was “not previously

necessary” prior to the application. VC Y 63. See also Islamic Center of

Mississippi v. City of Starkville, 840 F.2d 293, 302 (5th Cir. 1988) (holding that
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“the City did not act in a religiously neutral manner when it rejected an exception
for the Islamic Center” because it treated Center differently from other religious
institutions); Cam v. Marion County, 987 F. Supp. 854 (D. Ore. 1997) (facially
neutral land regulations were applied in a non-neutral fashion to religious
congregation).

3, The Planned Condemnation of the Albanian Mosque’s Property
Violates the Takings Clause of the Fifth Amendment.

The Fifth Amendment of the United States Constitution provides that private
property [shall not] be taken for public use, without just compensation.” U.S.
ConsT. amend. V. “The ‘public use’ requirement is an explicit limit on the power
of government to take private property because, as the Supreme Court has long
recognized, a taking (even if justly compensated) must serve a legitimate public
purpose.” 99 Cents Only Stores v. Lancaster Redev. Agency, No. 00-CV-7572,
2001 WL 811056, at *4 (C.D. Cal. June 26, 2001) (citing Thompson v.
Consolidated Gas Corp., 300 U.S. 55, 80 (1937)) (emphasis added). The Third
Circuit has recognized that a taking is not for a public use if such claimed use is
“palpably without reasonable foundation.” U.S. v. Frame, 885 F.2d 1119 (3d Cir.
1989) (quoting Hawaii Housing Auth. v. Midkiff, 467 U.S. 229, 241 (1984)).

The judiciary plays a narrow, but important role in enforcing this

constitutional limit. Southwestern Ill. Devel. Auth. v. Nat’'l City Envtl., 768 N.E.2d
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1, 8 (I11. 2002) (“Courts all agree that the determination of whether a given use is a
public use is a judicial function.” (citation omitted)). Under ordinary
circumstances, courts will examine the taking under a deferential, rational-basis
standard: forcing the sale of private property must be “rationally related to a
conceivable public purpose.” Midkiff, 467 U.S. at 241. But where the asserted
government purpose is pretextual, serving as a cloak for private or otherwise
illegitimate ends, no deference is appropriate. See Casino Reinvestment Dev. Auth.
v. Banin, 727 A.2d 102, 103 (N.J. Super. 1998) (collecting cases from various
Jurisdictions in support of the proposition that “[wlhere ... a condemnation is
commenced for an apparently valid public purpose, but the real purpose is
otherwise, the condemnation may be set aside.”); 99 Cents Only Stores, 2001 WL
811056 at *5.

Here, the Defendants’ true interest—appeasing hostile neighbors—is not
legitimate. Therefore, the taking of the property is not “rationally related to a
conceivable public purpose.” Midkiff, 467 U.S. at 241.

The Mosque challenges as pretextual the Defendants’ claim that protecting
open space is the real reason for taking its property. The Township did not attempt
to take the Property prior to the Mosque’s purchase. It only initiated condemnation
proceedings after it was evident that the Mosque was willing to abide by all

conditions related to the development of its property and the Township could no
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longer prevent its use. This Court, therefore, simply should not accept any claim
by the Defendants that “protecting open space” is the real reason for seizing the
Mosque’s Property:

In determining whether projects with substantial benefit to private

parties are for a public purpose, this Court has held that the trial court

must examine the “underlying purpose” of the condemning authority

in proposing a project as well as the purpose of the project itself.
City of Atlantic City v. Cynwyd Investments, 689 A.2d 712, 721 (N.J. 1997)
(citation omitted). Here, the “substantial benefit to private parties” is preventing
the Mosque from developing its property. For these reasons, the Court should find

that the Albanian Mosque is likely to prevail on the merits of its “public use”

challenge to the Township’s taking.

II. THE ALBANIAN MOSQUE WILL BE IRREPARABLY INJURED
WITHOUT ISSUANCE OF THE INJUNCTION.

The actions of the Defendants in this case threaten to inflict two distinct
forms of irreparable injury on the Albanian Mosque.

First, “*the loss of First Amendment freedoms, for even minimal periods of
time, unquestionably constitutes irreparable injury.”” Forum for Academic and
Institutional Rights, 390 F.3d at 346 (quoting Elrod v. Burns, 427 U.S. 347, 373
(1976)). As discussed supra, the Township’s taking of religious property imposes
a “substantial burden” on that exercise in violation of the Free Exercise Clause of

the First Amendment, as well as the parallel protections of RLUIPA § 2(a).
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Second, a post hoc monetary award will not compensate the Mosque for the
particular harms it will face in having its Property seized. It is well established that
an ordinary damage award is usually insufficient to remedy the loss of real
property, because each parcel of land is unique. See, e.g., City of Philadelphia v.
One Reading Center Associates, 143 F. Supp. 2d 508, 527 n.13 (E.D. Pa. 2001)
(finding irreparable harm where “the potential harm to plaintiff in this case is not
simply pecuniary, but the potential loss of rights to a unique parcel of real
property.”); United Church of the Medical Center v. Medical Center Commission,
689 F.2d 693, 701 (7th Cir. 1982) (“It is settled beyond the need for citation . . .
that a given piece of property is considered to be unique, and its loss is always an -
irreparable injury.”). Kings Wharf Island Enterprises, Inc. v. Rehlaender, 1996 WL
219356 at *3 (Terr. V.1. 1996) (holding that “loss of the lease on the corporate real
property” is “peculiar and uncompensable by the mere payment of money”™).

This strong presumption holds in this case, where the singular value of this
particular property to this particular religious congregation is apparent. The
Mosque has invested substantial time and effort searching for, purchasing, and
attempting to develop it. The Property has unique properties that make it
indispensable to the Mosque—the land’s ability to accommodate its membership,
the ability to fulfill all of its present and future religious needs, and the capability

of the planned structures to house its activities. Moreover, because a significant
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number of the Mosque’s present membership live in Wayne, the property’s central |
location is especially important in order for it to be able to continue to serve its
members. Thus, the virtually irrefutable presumption that the Property is unique—
and, correspondingly, that money damages would be insufficient to compensate for
its loss—certainly holds here. For all these reasons, this Court should find that the
Mosque would suffer irreparable harm if the Township were to proceed with its
taking of the Mosque’s property.

III. THE BALANCE OF HARMS TIPS IN FAVOR OF THE ALBANIAN
MOSOQUE.

Since the Albanian Mosque has demonstrated that it is “reasonably likely to
prevail eventually in the litigation and . . . likely to suffer irreparable injury without
relief,” Tenafly Eruv Ass’n, 309 F.3d at 157, the Court then considers “whether an
injunction would harm the [defendants] more than denying relief would harm the
plaintiffs . ...” Id

If the injunction does not issue, the Mosque will suffer irreparably and
immediately; if the injunction does issue, the Township will not suffer at all. What
must be weighed here is the Township’s interest in maintaining the Property’s
open space before a resolution on the merits of the Mosque’s claims occurs versus
the Mosque’s interest in preventing its religious exercise from being permanently
burdened. But the Township’s interest is illusory: There will be no immediate

development of the Property, regardless. Defendant Planning Board still has not
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