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Supp. at 886. Compare with First Covenant Church, 840 P.2d at 187 (holding that
fire safety is a compelling government interest in the land use context).™

Here, the interests are even weaker and fail factually as well as legally. The
Township had not seen a need to take the Property prior to the Mosque’s purchase
or even any time between 2003 and 2006. It had previously approved a
subdivision on this property. Kurtishi Decl. § 14. A day care facility and offices
(built recently) and a -church are located very close by. Id 99 15-16. If the
Township had a truly compelling interest, it would have acted prior to this point;
otherwise it would effectively be admitting that it was jeopardizing the public
health and safety for years. Of course this is not true—this is an issue of recreation
and conservation, and not safety—and as such, the Defendants lack any compelling
interest.

E. Defendants have less restrictive alternatives available to meet
any interest without destroying the Albanian Mosque’s plans
for an adequate place of worship.

Additionally, even if there were a compelling governmental interest here—

which there is not—the burden is on the Township to demonstrate that it cannot

" Other examples of a compelling governmental interest include protecting
student safety, Cheema v. Thompson, 67 F.3d 883, 885 (9th Cir. 1995), protection
of public safety and order, Wisconsin v. Yoder, 406 U.S. 205, 230 (1972); Sherbert
v. Verner, 374 1.S. at 403; and “clear and present, grave and immediate danger to
public health peace and welfare,” Congregation Beth Yitzchok of Rockland, Inc. v.
Town of Ramapo, 593 F. Supp. 655, 663 (S.D.N.Y. 1984).
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meet its objectives through any means other than taking the Property. RLUIPA, 42
US.C. § 2000cc(a)(1)B). The First Amendment also requires such a
demonstration. “If accommodation between the competing interests of church and
state is possible, then it ought to be pursued no matter how compelling the state
interest might be.” Yonkers Racing Corp., 858 F.2d at 872 (remanding with
instructions to “determine whether the public interest in remedying discrimination
can be reasonably accomplished without the taking of the Seminary’s property.”);
see also Order of Friars Minor of Province of The Most Holy Name v. Denver
Urban Renewal Authority, 527 P.2d 804, 805 (Colo. 1974) (“Only after such a
hearing and upon finding that there is a substantial public interest involved which
cannot be accomplished ‘through any other reasonable means,” can the court
proceed with the condemnation of the property.”); Pillar of Fire, 509 P.2d at 1253,
1254 (“A court must be given an opportunity to judge whether the Township’s
plans for the specific block and the site of the church are so vital to the overall
renewal plan that the petitioner’s property should be condemned and
demolished.”). However, since there is no compelling interest here, the Court need

not ever reach this component of the analysis.
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