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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
JOSHUA DAVEY,
Plaintiff, NG. C00-61R
v. ORDER DENYTNG PLAINTIFF’'S
AND GRANTING DEFENDANTS’
GOVERNOR GARY LOCKE, MOTION EFOR SUMMARY JUDG-
individually and in his MENT
official capacity, et al.,
Defendants.

THTIS MATTER comes before the court on Joshua Davey’'s chal-
lenge to the decision of defendants Gary Locke, Governor of Wash-
ington, Marcus Gaspard, Executive Director of the Higher Education
Cocrdinating Board, Bob Craves, Chair of the Higher Education
Coordinating Bocard, and John Klacik, Associate Director of the
Higher Education Ceoordinating Beard (hereinafter collectively
referred to as “HECB” unless individually identified), preventing

him from using state scholarship funds to pursue religious in-
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struction. Both parties have moved for summary judgment con
Davey’s claims that HECB’s decislon viclated the state and federal
constitutions. Having reviewed the pleadings filed in support of
and in opposition to the motions, together with the relevant
files, and being fully advised, the court finds and rules as

follows:

I. BACKGROUND

The succeeding undisputed facts were originally repcrted in
the court’s order on Davey’s meotion for preliminary injunction.
In 1998, Governor Gary Locke created the Washingten Promise Schol-
arship to facilitate college attendance by low to middle income
students from Washington who ranked among the top 10% of their
high school class. The Scholarship’s value depends on the level
of funding and the number of qualifying applicants. For the 1999-
2000 school year, the Scholarship was worth $1,125. Under the
terms of the Schelarship, students must enroll in an accredited
four-year institution in order to be eligible. The Scholarship
funds are sent directly te the gqualifying student’s school and
held in his or her name. The student’s institution must certify
that the student is enrolled and eligible for aid before any funds
may be released. All funds are to be put towards the student’s
educational expenses.

In 1999, Davey applied for and was awarded the Scholarship.

ORBER
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He received a letter confirming his eligibility from defendant
Gaspard in August of 1999, and an award certificate and cengratu-
latory letter from Governor Locke in October of 1999. Davey
proceeded to enrcll in the Northwest College (“Northwest”), a
“Christian community of faith and learning” located in Kirkland,
Washington, and declared a double major in Pastoral Ministries and
Business Management.

Later in October of 1999, Northwest’s financial aid director,
Lana Walters, received a memorandum from defendant Klacik inform-
ing her that, pursuant to RCW 28B.10.814 and the state constitu-
tion, “students who are pursuing degrees in theology are not
eligible to receive any state-funded student financial aid, in-
cluding the new Washington Promise Scholarship.” Davey Decl. in
Support of Mction for Preliminary Injuncticn, Exh. H {emphasis in
original). That memorandum was accompanied by the certification
form required frem Nerthwest pricr to release of funds to Davey.
That certification itself reguired Northwest to affirm that “no

student [receiving the Scholarship] is pursuing a degree in theol-

r

ogy.

Davey was informed of this policy and that, if he pursued a
degree in theology, the Scholarship would not be available to him.
He adhered to his decision to pursue his chosen career. As a

result, no Scholarship funds have besn released to him.
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Davey initially sought a preliminary injunction from this
court ordering HECB to reinstate his Schelarship. The court
denied that request by crder dated March 17, 2000. Davey now
moves for summary judgment on his claims that Washington state’s
statutory and constitutional prchibitions on the use of state
funds for religious instruction viclate rights secured by the
First and Fourteenth Amendments to the U.S. Constitution, and
Article 1, §§11 and 5 of the state constitution. HECB has mecved

for summary judgment dismissing each of these claims.

II. DISCUSSION

A. Summary Judgment Standard

Summary Jjudgment is appropriate “if the pleadings, deposi-
ticns, answers to interrogatories, and admissicns on file, to-
gether with the affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving party is enti-
tled to judgment as a matter of law.” TFed. R. Civ. P. 56{c). The
parties agree that there are no disputed issues of material fact,
and that this matter is appropriate for resolution by summary
judgment. Based on a careful review of the record and applicable
authority, the court finds that HECB is entitled to judgment as a

matter of law and to dismissal of each of the claims in Davey’s

complaint.
ORDER
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B. Washington State Constitution

1. Article 1, section 11

Davey claims that denying him scholarship funds because he
intends to pursue a degree in theclogy violates the right to free
exercise of religion guaranteed by Article 1, 811 of the Washing-
ton State Constitution. HECB claims that this very constitutiocnal
provision prevents awarding him a scholarship for that purpose.!

Article 1, §$11 provides that

Absolute freedom of conscience in all matters of reli-

gious sentiment, belief and worship shall be guaranteed

to every individual, and no one shall be molested or

disturbed in person or property on account of religion;

but the liberty of censcience hereby secured shall not

be so construed as to excuse acts of licentiousness or

justify practices inconsistent with the peace and safety

of the state. No public money shall be appropriated for

or applied to any religious worship, exercise or in-

struction, cor the support of any religious establish-
ment.,

Wash. Const. Art. 1, §11 (1882). Davey relies on the freedom of
consclence portion of §11 to argue that HECB must allow him to use

Promise Scholarship funds to pursue religious instruction as an

' HECB also correctly argues that RCW 28B.10.814 prevents the
aid at issue. RCW ZBE.10.814 provides that “[n]lo state aid shall
be awarded to any student pursuing a degree in theology.” Davey
does not dispute that this statute expressly applies to his case,
but claims that the state statute must bow to the reguirements of
the Washington State and United States Constitutions. The wvalidity
of RCW 28B.10.814 is thus implicitly addressed in the court’s
discussicn of the applicable state and federal constituticnal
provisions. See infra, §5II.B and C. It suffices to say here that
the statute passes muster 1f there has been no violation of Davey'’s
state or federal constituticnal rights.
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expression of his beliefs. HECB, in turn, relies on the constitu-
tional prohibition on the expenditure of public money for reli-
gilous purposes to justify its decision.

The Washington State Supreme Court was presented with facts

substantially similar to the instant case in Witters v. State

Comm’n for the Blind, 102 Wash.Z2d 624 (1984), rev'd and remanded

sub nom., Witters v. Washington Dept. of Services for the Blind,

474 U.8. 481 (1986) (“Witters I”). Plaintiff Witters was a visu-
ally impaired student who applied for aid under a state vocaticnal
rehabilitation program in order to attend a private bible college.
Witters’ ultimate goal was to become a pastor, missicnary, or
church youth counselor. The Commission for the Blind denied his
request based on its policy, which relied on the state constitu-
tion, that forbids the use of public funds “in the pursuit of a
career or degree in theology or related areas.” Witters claimed
that his chosen course of study was religiously compelled, and he
appealed from that administrative decision on First Amendment
grounds. The case eventually reached the state supreme court,
which determined that state aid for such religious training was
constitutionally prohibited under the First Amendment’s Establish-
ment Clause. Witters I, 102 Wash.2d at €30. On certiorari, the
United States Supreme Court applied the test announced in Lemon v.
Kurtzman, 403 U.s. 602 (1971), and held that the aid to Witters

would not run afoul of the Establishment Clause. Witters v.
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Washington Dept. of Services for the Blind, 474 U.S. 481, 489

(1986) (“Witters I1”). The Court remanded the case, however, to
allow the state supreme court to further aznalyze the state consti-
tuticn and to decide whether Washington’s “far stricter” estab-
lishment clause prevented the aid socught. Id. (declining Witters’
“invitation to leapfrog consideration [of Washington’s Constitu-
tion] by holding that the Free Exercise Clause reguires Washington
to extend vocational rehabilitation aid to petitioner regardless
cf what the State Constitution commands”) {emphasis in original).
On remand, the state supreme court held that aid to Witters
was indeed prohibited by the state constitution. The court inter-
preted Article 1, 8§11 to “prohibitf[] the taxpayers from being put
in the position of paying for the religious instruction of aspi-
rants to the clergy with whose religious views they may disagree.”

Witters v. State Comm’n for the Blind, 112 Wash.2d 363, 365, cert.

denied, 493 U.S. 850 (198%) (“Witters III”). Although the United

States Supreme Court had held that the aid was permissible under

the Establishment Clause, the Witters III court observed that

there is a “major difference” between the state and federal con-
stitutions. Id. at 370. That major difference lay in the fact
that the state’s establishment clause was more restrictive on
governmental funding than the federal provisicon. The court,

therefore, affirmed the Commission’s declsion.

CRDER
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Although the state supreme court’s interpretation of the
federal Establishment Clause was reversed, its interpretation of
its own constitution remains intact. The Supreme Court intimated
that Washington’s constitution may be & more stringent barrier te
state funding of religious education. The Court also declined to

review the Witters III decision after remand. Witters ITT, 493

U.5. 850. Because the Washington Constitution prohibits the
funding of religicus instruction, both by its express terms and as
interpreted by the state’s highest court, HECB is entitled to
Judgment as a matter of law on Davey’s Article 1, §11 claims. See

alsoc Calvary Bible Presbyterian Church v. Board of Regents, 72

Wash.2d 9212 (1967) {“There can be no doubt that our constitutional
bars are absclute agailnst [state funding o¢f] religious instruction
and indoctrination in specific religious beliefs or dogma

i.e., instruction that is devetional in nature and designed teo
induce faith and belief in the student.”}.

Nevertheless, Davey has argued extensively that the Witters

line of cases was implicitly overruled in Maylon v. Pierce County,
131 Wash.2d 779% (1997). 1In Maylon, the Washington Supreme Court
rejected an Establishment Clause challenge to the Plerce County
Sheriffs Department chaplaincy program. The volunteer chaplains
were provided by a sectarian organization, but generally provided
secular counseling and support services to officers and to the
community. The Maylon court concluded that Pierce County’s deci-
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sion to underwrite the unpaid chaplains’ services by providing
radios, insignia, and use of county vehicles did not run afoul of
the Establishment Clause or the Washington Constitution. However,
Maylon involved a situaticon where no taxpayer money was being
appropriated for religicus purposes. Unlike Maylon, in this case
roughly 51,125 of taxpayer money would be explicitly devoted each
year to Davey’s religious instruction. Although Davey character-
izes this as a “lame” distinction, this court notes that the
Maylon court found this distinguishing fact to be “the singularly
most important undisputed fact of all.” Id. at 786.

2. Article 1, section 5

Davey alleges that the state’s refusal to allow him to apply
the Promise Scholarship towards religious education violates the
free speech clause ¢f the Washington Constitution. Article 1, &5
of the Washington State Constitution provides that “[e]very person
may freely speak, write and publish on all subjects, being respon-
sible for the abuse of that right.” Noting that this constitu-
tional provision requires viewpolnt neutrality in any speech
regulaticn, Davey attempts to cast HECB's funding decision as a
time, place or manner restriction on his expression, and claims
that HECR’s policy is facially over broad and discriminates on the
basis of viewpoint.

Davey’s free speech znalysis is fundamentally filawed. He
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fails to identify the speech or expressive conduct being regulated
- nor could he do so. Neither the HECB policy nor RCW 28B.10.814
requlate speech. In spite of HECB’s decision, Davey can still
speak freely — he just cannct demand that Washington pay for him
to do so. The court finds that HECB's policy, which is based on
RCW 28B.10.814, does not represent a restriction on speech that
implicates Article 1, §5 of the state constitution.

C. United States Constitution

1. First Amendment Free Exercise of Religion Clause

Davey claims that HECB’'s decision to deny educatiocnal funding
infringed on his right to freely exercise his religion by limiting
his ability to pursue a career in the ministry. HECB argues that
they are not preventing Davey from pursuing his religious aspira-
tions, but simply refusing toc fund those pursuits.

The First Amendment provides that “Congress shall maske no law
respecting an establishment of religion, or prohibiting the free
exercise therecf.” U.S5. Const., amend. I. “The crucial word in
the constitutional text is ‘prohibit:’” ‘[f]or the Free Exercise
Clause is written in terms of what the government cannot do to the
individual, not in terms of what the individual can exact from the

r

government.’” Lyng v. Northwest Indian Cemetery Prot. Assoc., 485

U.5. 439, 451 (1988 {(denying Native American tribes’ claim that

decision to harvest timber and build roads on federal land, tradi-
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ticnally used by tribes for sacred religious rituals, amounted to

Free Exercise viclation) (quoting Sherbert v, Verner, 374 U.S.

398, 412 {1%63)). See alsc Regan v. Taxation with Representation,

46l U.&5. 540, 549 (1983} (holding “that a legislature’s decision
not to subsidize the exercise of a fundamental right does not
infringe the right, and thus is not subject to strict scrutiny”).?
Thus, while a citizen may not be unduly prohibited from practicing
his religion, he may not demand that the government pay for those

religious pursuits,

There 1s no dispute that HECB has not prohibited Davey from
studying pastoral ministries. Davey claims that the distinction
between prohibiting conduct and refusing funding was rejected by

the Supreme Court in Sherbert v. Verner, 374 U.S. 398 (1963), and

points to Justice Douglas’ Sherbert concurrence, guoted in Lyng,
supra, which stated that these “considerations . . . are not
relevant here. 1If appellant 1s otherwise qualified for unemploy-
ment penefits, payments will be made to her not as a Seventh-Day
Adventist, but as an unemployed worker. Conceivably these pay-
ments will indirectly benefit her church, but no more =o than does

the salary of any public employee.” Sherbert, 374 U.5. at 412-13.

* Davey claims that this reasoning from Regan does not apply
in light of Rosenberger v. Rector and Visitors of University of
Virginia, 515 U.S. 819 {(1995). That case centrally involved
students’ free speech rights in a pubklic forum and, being wholly
distinguishable on its factual and legal contexts, is not
controlling of the instant case. Sece infra, §I1IT1.C.3.
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Davey’s attempt to bring this case under the Sherbert line of
cases fails for two reasons. First, the Lyng maljority relied only
on Justice Douglas’ observation that the crux of the Free Exercise
Clause is governmental prohibition of religicus activity. Lyng,
485 U.S. at 451. It was the truncated version of Justice Douglas’
concurrence quoted in Lyng, and on which HECB relies, that was
adopted by a majority of the Supreme Court.

Moreover, the Supreme Court has recognized the limitations of

Sherbert and its progeny, and consistently refused to apply those

holdings cutside of the unemployment compensation arena. S3ee

Fmployment Div., Dep’t of Human Resources v. Smith, 494 U.5. 872,

884 (1920) (limiting Sherbert and succeeding cases to “stand for
the proposition that where the State has in place a system of
individual [hardship] exemptions, it may not refuse to extend that
system to cases of ‘religious hardship’ without compelling rea-
son”). Smith involved two members of the Native American Church
who were terminated by their emplover for consuming peyote, a
controlled substance, in the course of their religious exercises.
Both applied for, and were denied, unemployment benefits from the
Oregon Department of Human Resources on the grounds that they were

terminated for work-related misconduct. Refusing to apply the

Sherbert line of cases, the Smith court rejected petitiocncrs’

argument that the Free Exercise Clause prevented enforcement of

Oregon’s criminal restriction of peycte, and held that religicn-
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based conduct i1s not entitled to a Free Exercise excepticon to
generally applicable regulations. Indeed, the Smith Court deter-
mined that the compelling interest test formerly common in First

Amendment jurisprudence would conly be applied in Sherbert’s lim-

ited factual context. Id. at 883-85.

Neither does Davey’s heavy reliance on McDaniel v. Paty, 435

0.8. 618 (1978), advance his claim. In McDaniel, the Supreme
Court struck down a portion of the Tennessee Constitution that
prevented “ministers of the Gospel or priests of any denomination”
from serving as delegates to the state’s constitutional conven-
tion. Relying on Sherbert, 374 U.S5. 398, the McDaniel Court held
that Tennessee could not condition the petitioner’s right to the
free exercise of his religion cn the surrender of his right tc
seek office. DMcDaniel, 435 U.S. at 626. Like each of his cther
constitutional arguments, Davey’s reliance on McBDaniel mistakenly
presumes that he has a right to have Washington fund his religious
instruction. He does not, and McDaniel in no way leads to the
opposite conclusion.

2. First Amendment Establishment of Religicn Clause

Davey claims that he was denied educational aid in violation
of the Establishment Clause of the First Amendment. He relies on

Agostini v. Felton, 521 U.5. 203 (1%97), for the proposition that

the state policy against his use of Schelarship funds for reli-
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gious education has the effect of inhibiting religion, and that
this violates the Constitution’s Establishment Clause. Citing

Bagley v. Raymond Sch. Dept., 728 A.Zd 127 (Maine, 1889), cert,

denied, 120 3. Ct. 364 (1999), HECE argues that the Establishment

Clause is only directed at governmental acts in support of reli-

gion. Indeed, Agostini answered the gquestion of whether New York
could permissibly provide financial support to sectarian schools
under z neutrally applicable funding scheme, not whether New York
was reguired to provide such aid to sectarian institutions. The
court agrees with the Maine Supreme Court’s ochservation that the
Establishment Clause “has no role in requiring government assis-
tance to make the practice of religion more available or easier.
It simply does not speak to governmental actions that fail to
support religion.” Bagley, 728 A.2d at 136. The court rejects
Davey’s claim that the Establishment Clause requires Washington to
fund his religicus educaticn.

3. First Amendment Free Speech and Association Clause

Davey claims that his freedom of speech was abridged by the
state’s failure to fund his education at Northwest College because
1) Northwest is within the ambit of the First Amendment when it
teaches thecleogy to its students; 2] the First Amendment protects
the rights ¢f both speakers and listeners; and 3) Lhe First Amend-

ment also protects symbolic communicative acts.
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Again, Davey chose to ignore the distinction between his
constitutionally-protected right to freedom of speech and associa-
tion, and a non-existent right to compel the state to subsidize
these rights. He simply cannot identify any restriction on his
freedom to speak and has no basis for requiring the state to fund
the exercise of his First Amendment rights. Although Washington
decided not to fund Davey’s expression of his religiocus ideals, it
certainly placed no cbstacle or other restriction on that expres-
sion. Moreover, even if his decision to pursue religious training
in the face of losing the Scholarship was symbolic speech chal-
lenging HECB’s policy, the conduct being restricted is not his
ability teo disagree with the HECB policy, ner his right to declare
a major of his choosing. The conduct being restrained is his use
of state funds to prepare to enter the clergy.

Nevertheless, Davey argues that he has free speech interests
at stake because the Washington Promise Scholarship created a
limited public forum, and that once such a forum is created, the
state may not discriminatorily deny access te the forum on content
or viewpoint grounds. The Supreme Court has held that the govern-
ment creates a limited public forum when it subsidizes private
speech using a generally applicable and neutral funding scheme.

Rosenberger v. Rector and Vigitors of University of Virginia, 515

U.S. 819 (1995). Rosenberger involved a University of Virginia
ORDER
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program that paid the private printing costs for student-run
journalistic publications out of its student activities fund. The
University attempted to withhold funding for a particular student
newspaper because it “primarily promotes or manifests a particular
belie[f] in cor abcut a deity or ultimate human reality.” Id. at
823 (alteratiocns in original). The petitioning students claimed
that exclusion of their theological viewpoint was a viclation of
their freedom of speech. The Court held that, by adopting a
generally avallable funding program for the purpose of supporting
private student speech, the University created a “metaphysical”
public forum that prevented it from denying access on discrimina-
tory grounds focusing on the content or viewpoint of the students’
expression. Id. at 830. The Ccurt also rejected the University’s
argument that the central issue was not denial of access to facil-
ities, but rather permissible denial of funding. Id. at 832-35.

Rosenberger is inapposite to the present case. The FPromise

Schelarship dees not create a public forum.’ The purpose of the
Scholarship was not to subsidize student speech or tec invite
expression of a diversity of viewpoints, but simply to pay for
educational expenses. That distinction alone dooms Davey’'s claim.

In addition, the Promise Scholarship is not generally available,

' Because the court finds that no manner of public forum was
created in this case, it need not address Davey’s arguments relying
on Widmar v. Vincent, 454 U.S. 263 (1981).
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and Davey’s viewpoint is not singled out for disfavored treatment.
Instead, availability of the Promise Scholarship is expressly
limited by the constituticonal, statutory and HECB policy provi-
sions that prohibit use of state funds to pursue religious educa-
tion. Moreover, Davey’'s religicus viewpoint 1s immaterial to the
cperation of the constituticnal and statutcry bar on the expendi-
ture of state funds; under applicable Washington law it simply
does not matter which ministry Davey chose to pursue, because all
religious pursuits are equally ineligible. Davey has not demon-

strated that a public forum was created, and Rcsenberger does not

apply to the case at bar.

Davey also claims that his First Amendment right to free
asscciation has been vicolated by being denied the Promise 3Scholar-
ship. He describes the Northwest College community as an expres-
sive assoclation that aims to learn and transmit Christian values
and knowledge. Plaintiff’s Memcorandum in Support of Summary
Judgment at 14. It is not disputed that the right to freedom of
association is a necessary correlate to the constitutionally

protected right to freedom of speech, see Roberts v. United States

Jaycees, 468 U.3. 609 (1984), or that the government may unconsti-
tutionally abridge that freedom of asscociaticn if it intrudes into
the internal structure or affairs of an association. Boy Scouts

of Amer. v, Dale, 5. Ct. _ , 2000 WL 82634, *4 (2000) .
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Davey presents no evidence indicating that Washington has
interfered with the internal structure or affairs of Northwest
College. Rather, Davey claims that his right to freedom of asso-
ciation was viclated because he had to work a few extra hours per
week, 1lnstead of spending those hours in “study, investigation and
worship with his fellow students.” Plaintiff’s Memorandum in
Support of Summary Judgment at 14. This de minimis burden 1is
wholly insufficient tc make out a claim on First Amendment
grounds. Washington has enacted no law that would prevent Davey
from seeking out and enjoying the companionship of any of his
classmates, or that would prevent Northwest College from freely
structuring its affairs. Davey’'s right to free association does
not encompass a ricght to have the state subsidize his religious
educaticn in order to free him of the real world cobligations of
supporting himself during school. Even construing all facts in
the light most favorable to him, Davey’'s free association claim
lacks merit.

4. Fourteenth Amendment Equal Protection Clause

Davey claims that he was denied scholarship aid in vieclation
of the Equal Protection Clause of the Fourteenth Amendment. The

Equal Protection Clause reguires that people similarly situated

receive equal treatment under the law. City of Cleburne v.
Cleburne Living Center, Inc., 473 U.S. 432 (1977). Davey claims
ORDER
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that, under Cleburne, HECB’s decision “impinge[d] on [his] per-
sonal rights protected by the Constitution,” and that the decision
may stand only if defendants offer a compelling state interest.
Plaintiff’s Memorandum in Suppcrt of Summary Judgment at 8, ¢iting
Cleburne, 473 U.S. at 440. Davey’s statement of the law is cor-
rect, but his claim founders on the fact that none of his consti-
tutional rights were abridged.

That notwithstanding, Davey claims that there may be a depri-
vation of Egual Protection where a state statute treats similarly
situated individuals differently based on criteria wholly unre-

lated to the cbjective of the statute, relying on Reed v. Reed,

404 U.S5. 71 (1971). ©n this score, Davey’'s analysis is confused.
He claims that Washington’s prohibitions on the use of state funds
to support religious instruction are unrelated te the objective of
the Promise Schelarship, which is to prepare Washingtonians to
“meet the challenges of the 21% century.” However, it is not the
Promise Scholarship’s purpese that is relevant under Reed, but
rather the purpose of RCW 28B.10.814. The purpose of that statu-
tory provision is to prevent viclation of the state constitution’s
establishment clause, and Washington’s statutory treatment satis-
fies Reed’s requirement that it be “reasocnable, not arbitrary, and
rest upon some ground of difference having a fair and sub-
stantial relation to the object of the legislation.” Reed, 404

U.S. at 76 (quoting Royster Guano Co. v. Virginia, 253 U.5. 412

ORDER
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